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THE DOCUMENTARY HISTORY OF THE 
GERMAN REVOLUTION 


Reprinted from The Living Age, March 1, 1919 


Many points about the making of the German 
revolution are left obscure by the accounts hitherto 
published in this country. It is, however, possible to 
reconstruct its history from the official and other docu- 
ments which have been published from time to time 
in the German press. This we propose to do, and as 
the documents are themselves of great historical inter- 
est and importance, we shall quote them in full. 

The first act or prelude in the revolution was the 
naval mutiny at Kiel on November 5. It spread to 
Bavaria on November 7, and broke out in the capital 
of the Empire on November 9. It is probable that 
Saturday, November 9, was deliberately chosen be- 
forehand to recall the Russian revolution of the pre- 
vious year. It is still uncertain to what extent the 
revolution was prepared and concerted; it was, how- 
ever, certainly not wholly spontaneous. The only 
statement which we have is one by the Majority 
party to the effect that their leaders were for several 
weeks in close consultation with the factory workers— 
a significant fact when it is remembered that the revo- 
lution was actually accomplished through a general 
strike of factory workers. The truth seems to be that 
the Majority party (and probably many of the leading 
Minority or independent Socialists) were, even as late 
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as November 6, opposed to any revolutionary action, 
but as the military situation became more desperate, 
they attempted to compromise by insisting upon such 
drastic steps as the abdication of the Kaiser. On No- 
vember 4 and 6, the Majority paper Vorwdrts was 
urgently appealing to the workers and warning them 
against agitators, flysheets, Bolshevism, and “Russian 
conditions,” or, in one word, revolution. Then, sud- 
denly, the Socialist papers began to demand the 
Kaiser’s abdication. Even on the morning of Friday, 
November 8, the Socialist ministers, Ebert and 
Scheidemann, seem to have thought it possible that 
the revolution might be staved off by the, Kaiser’s 
resignation, and they issued the following ultimatum 
to Prince Max’s government: 


Announcement of an Ultimatum to the Bourgeois Gov- 
ernment Issued by the Socialist Majority Party, Ex- 


piring at Midnight on Friday, November 8, Demand- 
ing the Kaiser's Abdication. 


Peace is assured—in a few hours the armistice will have 
begun. Only let there now be no thoughtless acts, such as 
would cause the bloodshed which has ended at the front to 
reappear again at home. The Social Democratic Party is 
exerting all its power to get your demands fulfilled as quickly 
as may be! 

Therefore, the Executive of the Social Democratic party 
and the Social Democratic Parliamentary party have put the 
following final demands to the Imperial Chancellor: 

1. Permission to hold the meetings forbidden today. 

2. Instructions for extreme caution to police and military. 

3. Abdication of the Kaiser and Crown Prince by Friday 
mid-day. 

4. Strengthening of the Social Democratic element in the 
government. 
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5. Conversion of the Prussian Ministry to conform to the 
programme of the Majority parties of the Reichstag. 

If no satisfactory answer is given by Friday mid-day, then 
the Social Democrats will resign from the government. 

Expect further news from us in the course of Friday after- 
noon. 

THE EXECUTIVES OF THE SOCIAL DEMOCRATIC PARTY 
AND OF THE SOCIAL DEMOCRATIC PARLIAMENTARY 
PARTY. 

This ultimatum was to expire on Friday mid-day; 
as a matter of fact, the time was extended until Friday 
midnight. But in the interval events moved with 
great rapidity; and when, in the “early hour” of Sat- 
urday morning, the Kaiser at last consented to retire 
into Holland, it was no longer merely a question of the 
resignation of Socialist Ministers, but of revolution. 
On Saturday morning many workers struck work spon- 
taneously, and at 1 p.m. the following flysheet, calling a 


general strike, was issued from the offices of Vorwdrts: 


Notice, Calling the General Strike, Published in an Extra 
Edition of Vorwdrts, at 1 o'clock on Saturday, No- 
vember 9. 

GENERAL STRIKE. 

The Workers’ and Soldiers’ Council of Berlin has decided 
to call the General Strike. All factories are to stop. The 
necessary feeding of the population will continue. A large 
part of the garrison has put itself at the disposal of the 
Workers’ and Soldiers’ Council in units armed with machine 
guns and rifles. The movement is to be led jointly by the 
Social Democratic party of Germany and the Independent 
party of Germany. Workers and soldiers! See to it that 
quiet and order are maintained! Long live the Socialist 
Republic! 

THE WoRKERS’ AND SOLDIERS’ COUNCIL. 


(7] 
























540 


A few hours were sufficient for accomplishing the 
“bloodless revolution,” and in the afternoon motor cars 
dashed through Berlin with the following notice an- 
nouncing the success of the revolution: 





Flysheet Issued in Berlin on the Afternoon of Saturday, 
November 9, Announcing the Success of the Revolution. 


WorKERS, SOLDIERS, FELLOW CITIzENs! | 


The Free State has come! 
Emperor and Crown Prince have abdicated! 
Fritz Ebert, the chairman of the Social Democratic party, 
has become Imperial Chancellor and is forming in the Empire 
and in Prussia a new government of men who have the con- 
fidence of the working population in town and country, of the 
workers, and of the soldiers. Herewith public power has 
passed into the hands of the people. A National Assembly to 
settle the Constitution will meet as quickly as possible. 
Workers, soldiers, citizens! The victory of the people has 
been won; it must not be dishonored by thoughtlessness. 
Economic life and transport must be maintained at all costs, 
so that the people’s government may be secured under all 
circumstances. 
Obey all the recommendations of the people’s government 
and its representatives. It is acting in the closest union with 
the workers and soldiers. 
Long live the German People’s Republic! 






THE EXECUTIVE OF THE SOCIAL DEMOCRACY 
oF GERMANY. 
THE WorKERS’ AND SOLDIERS’ COUNCIL. 












Then Scheidemann appeared on the balcony of the 
Reichstag and addressed the crowd in the following 


speech : 
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Scheidemann’s Speech to the People from the Balcony of 
the Reichstag on the Afternoon of November 9. 


WoRKERS AND SOLDIERS! 

The German people have won all along the line. What is 
old and corrupt has yielded. Militarism has yielded. The 
Hohenzollerns have abdicated. Long live the German Re- 
public!. Ebert has been proclaimed Imperial Chancellor. 
Comrade Ebert is thereby commissioned to.form a new govern- 
ment. All Social Democratic groups will belong to this gov- 
ernment. Now our task is not to let this glorious victory, this 
complete victory of the German people, be besmirched. 
Therefore, I beg you to see to it that there is no disturbance 
to the public safety. We must be able to be proud of this 
day forever. Nothing must happen which might later be 
thrown in our teeth. 

Quiet, order, and security, these are what we need now. 
The General commanding in the marches and the War Min- 
ister Scheuch, will each receive an adviser. Deputy Géhre 
will sign all statements of the War Minister as well as Scheuch. 
It is, therefore, your duty now to respect all statements 
signed by Ebert, Scheuch, and Géhre. See to it that the new 
German Republic which we are setting up is not interfered 
with by anything. Long live the German Republic! 


Prince Max handed over the Chancellorship to the 
Socialist Ebert, and announced the abdication of the 
Kaiser. But the Kaiser himself waited for nineteen 
days in Holland before signing his formal Act of 
Abdication. 


Act of Abdication Signed by the Emperor William II at 

Amerongen, in Holland, on November 28, 1918. 

I hereby renounce forever the rights to the Crown of 
Prussia and the rights to the German Imperial Crown there- 
with bound up. At the same time I release all officials of 
the German Empire and of Prussia, as also all officers, non- 
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commissioned officers, and rank and file of the navy, the 
Prussian army, and the troops of the Federal contingents, of 
their oath of loyalty, which they took to me as their Emperor, 
King, and Commander-in-Chief. I expect of them that until 
the German Empire is ordered anew they will help those men 
who hold the actual power in Germany to protect the German 
people against the threatening dangers of anarchy, famine, 
and foreign domination. 

Given by our own hand and under our own seal, 

At Amerongen, November 28, 1918. 

WILLIAM. 


The new government immediately announced its 
accession to power in a flysheet, and its policy ina 
decree, but its programme could not be declared until 
its composition had finally been agreed upon. Satur- 
day afternoon and evening were occupied by negotia- 
tions between the Majority and Minority Socialists, 
and the demands of the Minority and the answer of 
the Majority are shown in the statement issued by the 
latter at 8:30 p.m. Agreement as to the conditions of 
a Coalition Government were at last reached. It was 
to consist of three Majority Socialists, Ebert, Scheide- 
mann, and Landsberg, and three Minority Socialists, 
Haase, Dittmann, and Barth. This cabinet of six— 
they call themselves indifferently The People’s Com- 
missaries, or The Imperial Government (Reichsregie- 
rung), 1. e., Central Government for the whole Empire 
—issued its programme on November 12: 


Flysheet Issued on November 9 by Ebert to Inform the 
Public that He had Taken Over the Chancellorship. 


The previous Imperial Chancellor, Prince Max of Baden, 
has, with the consent of the various Secretaries of State, 
handed over to me the conduct of the Imperial Chancellor's 
business. I am in process of forming the new government by 
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agreement with the parties, and will shortly inform the public 
of the result. The new government will be a People’s govern- 
ment. Its aim must be to give the German people peace as 
soon as possible, to secure for it the liberty which it has won. 
Fellow citizens! I beg you all for your support in the difficult 
work which awaits us. You know how heavily the war 
threatens the people’s food supply, the first prerequisite of 
political life. 

The political revolution must not disturb the feeding of the 
population. It must remain the first duty of all in town and 
in country not to hinder but to further the production of 
food and its transport into the towns. Want of food supplies 
means plunder and robbery, with misery for all. The poorest 
would suffer most, the industrial workers would be hit the 
most hardly. Whoever interferes with the supplies of food 
or other objects of necessity, or with the means of transport 
necessary to their distribution commits the heaviest sin 
against the community. 

Fellow citizens! I beg you all most earnestly: Leave the 
streets. See that peace and order are maintained. 

(Signed) EBERT 
Imperial Chancellor 


Decree Issued by the New Revolutionary Government on 
the Evening of November 9. 


Comraves! 

This day has completed the freeing of the people. The 
Emperor has abdicated, his eldest son has renounced the 
throne. The Social Democratic party has taken over the 
government, and has offered entry into the government to 
the Independent Social Democratic party on the basis of 
complete equality. The new government will arrange for an 
election of a Constituent National Assembly, in which all 
citizens of either sex who are over twenty years of age will 
take part with absolutely equal rights. After that it will 
resign its powers into the hands of the new representatives of 
the people. 
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Until then its duties are: 

To conclude an armistice and to conduct peace negotiations; 
to assure the feeding of the population. 

To secure for the men in the army the quickest possible 
orderly return to their families and to wage-earning work, 

For this the democratic administration must begin at once 
to work smoothly. Only by means of faultless working can 
the worst disasters be avoided. Let each man, therefore, 
realize his responsibility to the whole. Human life is sacred. 
Property is to be protected against illegal interference. Who- 
ever dishonors this glorious movement by vulgar crimes is an 
enemy of the people and must be treated as such. But who- 
ever codperates with honest self-sacrifice in our work, on 
which the whole future depends, may say of himself that at 
the greatest moment of the world’s history he joined in to 
save the people. 

We face enormous tasks. Laboring men and women, in 
town and country, men in the soldier’s uniform and men in the 
workman’s blouse, help, all of you! 

EBERT, SCHEIDEMANN, LANDSBERG. 


Answer of the Majority Socialist Party to the Demands 
of the Independent Socialists Concerning the Basis on 
Which They Should Both Agree to Form One Govern- 
ment, Issued at 8:30 p. m., on November 9. 

To THE EXECUTIVE OF THE INDEPENDENT SOCIAL DEMo- 

CRATIC PARTY. 

Guided by the sincere wish to achieve a union, we must 
make clear to you our attitude to your demands. You de- 
mand: 

1. That Germany is to become a Socialist Republic. Answer: 
This demand is the goal of our own policy; nevertheless, it is 
for the people and the Constituent National Assembly to 
decide. 

2. In this Republic the whole executive, legislative, and judt- 
cial power is to be exclusively in the hands of the chosen men of 
the total laboring population and the soldiers. Answer: If this 
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demand means the dictatorship of a part, a class, without the 
majority behind it, then we must reject this demand, because 
jt would run counter to our democratic principles. 

3. Exclusion from the Government of all bourgeois members. 
Answer: This demand we must reject, because to accede to 
it would seriously endanger the feeding of the people, if not 
make it impossible. 

4. The participation of the Independents shall only be valid 
for three days, as a temporary measure, in order to create a 
government capable of concluding the armistice. Answer: We 
hold that a codperation of the Social Democratic groups is 
necessary at least until the meeting of the Constituent 
Assembly. 

5. The Departmental Ministers shall count only as technical 
assistants to the Cabinet, which alone shall take decisions. An- 
swer: We agree to this demand. 

6. Equal powers to the joint Presidents of the Cabinet. 
Answer: We are for the equal powers of all members of the 
Cabinet; nevertheless, the Constituent Assembly will have to 
decide on this. 

It is to be hoped from the good sense of the Independent 
Social Democratic party that it will achieve a union with the 
Social Democratic party. 

THE EXECUTIVE OF THE SOCIAL DEMOCRATIC PARTY 
OF GERMANY. (Signatures. ) 


Programme of the New Revolutionary Government, An- 
nounced by the Berlin Cabinet of Six. 


To THE GERMAN PEOPLE! 

The government which the Revolution has produced, whose 
political convictions are purely Socialist, is undertaking the 
task of realizing the Socialist programme. They now make 
the following announcements, which will have the force of law: 

1. The state of siege is abolished. 

2. The right of association and meeting is subject to no 
limitations, not even for officials and State workers. 
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3. The censorship ceases to exist. The censorship of plays 
is abolished. 

4. Expression of opinion, whether by word of mouth or in 
writing, is free. 

5. Freedom of religious practice is guaranteed. No one 
shall be compelled to perform any religious act. 

6. An amnesty is granted for all political punishments. 
Trials now proceeding for such crimes are quashed. 

7. The Law of (compulsory) National Auxiliary Service is 
abolished with the exception of the provisions referring to the 
settlement of disputes. 

8. The Domestic Services Decrees become null and void; 
also the Exceptional Laws against rural workers. 

g. The laws protecting Labor, which were abandoned at the 
beginning of the war, are herewith restored. Further orders 
of a social-political nature will be published shortly. On 
January I, 1919, at latest, the Eight-Hour Day will come into 
force. The government will do all that is possible to secure 
sufficient opportunities of work. An Order re the support of 
unemployed is ready. It divides the burden between the 
Empire (Federal), state, and municipality. In the sphere of 
sickness insurance, the insurance obligation will be increased 
beyond the present limit of 2,500 marks (£125). The housing 
difficulty will be dealt with by the building of houses. Efforts 
will be made to secure regular feeding of the people. The 
government will maintain ordered production, will protect 
property against private interference, as well as the freedom 
and security of individuals. All elections to public bodies are 
immediately to be carried out according to the equal, secret, 
direct, and universal franchise on the basis of proportional 
representation for all male and female persons of not less than 
twenty years of age; this franchise also holds for the Con- 
stituent Assembly, concerning which more detailed orders 
will follow. 

Berlin, November 12, 1918. 

EBert, HAASE, SCHEIDEMANN, 
LANDSBERG, DITTMANN, BARTH. 
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The appeal to abstain from disorder so as not to 
imperil the food supply, which appears in these early 
documents, is repeated in a vast number of statements 
issued by every kind of authority all over the country. 
It shows that from the first moment of the revolution 
the new government were as urgent with their own 
people on this subject as Doctor Solf has been with the 
Allies. In a second appeal, issued by Ebert on the 
first day of the revolution, the statement is made that 
it is proposed to retain the bourgeois administrative 
services in order to avoid confusion and breakdown of 
supply. This is typical of innumerable other state- 
ments issued in other parts of the country. 

The question of public order was naturally bound 
up with that of maintaining discipline in the army. 
The lesson of the Russian revolution is shown by the 
new government’s determination to maintain disci- 
pline and the command of officer over private. At the 
same time, the old military system could not be re- 
tained, and the government defined the relations 
which were to exist between officers and men in a very 
interesting telegram to the High Command. The 
attitude of the Army Command in not challenging the 
revolution made the government’s path easier in this 
delicate and difficult matter. Hindenburg’s announce- 
ment that he would coéperate with the Berlin govern- 
ment has appeared in our press; statements, for which 
we have no space here, show that the local military 
authorities followed suit: 
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Telegram of the People’s Government in Berlin to the 
High Command, Defining the Relations of Soldiers to 
Officers and Regulating Military Discipline; Issued 
by the Wolff Bureau on November 12. 


The People’s Government is inspired by the wish to see 
each of our soldiers return to his home as quickly as possible 
after his unspeakable sufferings and unheard-of deprivations, 
But this goal can only be reached if the demobilization is 
carried out according to an orderly plan. If single troops 
stream back at their own pleasure, they place themselves, 
their comrades, and their homes in the greatest danger. The 
consequences would necessarily be chaos, famine, and want. 
The People’s Government expects of you the strictest self- 
discipline in order to avoid immeasurable calamity. We desire 
the High Command to inform the army in the field of this 
declaration of the People’s Government, and to issue the 
following orders: 

1. The relations between officer and rank and file are to 
be built up on mutual confidence. Prerequisites to this are 
willing submission of the ranks to the officer, and comradely 
treatment by the officer of the ranks. 

2. The officer’s superiority in rank remains. Unqualified 
obedience in service is of prime importance for the success of 
the return home to Germany. Military discipline and army 
order must, therefore, be maintained under all circumstances. 

3. The Soldiers’ Councils have an advisory voice in main- 
taining confidence between officer and rank and file in ques- 
tions of food, leave, the infliction of disciplinary punishments. 
Their highest duty is to try to prevent disorder and mutiny. 

4. The same food for officers, officials, and rank and file. 

5. The same bonuses to be added to the pay, and the same 
allowances for service in the field for officers and rank and file. 

6. Arms are to be used against members of our own people 
only in cases of self-defense and to prevent robberies. 

(Signed) EBert, HAASE, SCHEIDEMANN, 
LANDSBERG, BARTH. 
[16] 
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The last document contains the statement that the 
Soldiers’ Councils are to have “an advisory voice.” 
This brings us to the obscure subject of the Workers’ 
and Soldiers’ Councils and their relation to the govern- 
ment. The Councils are of two kinds: (1) true Sol- 
diers’ Councils, formed at the front and in garrison 
towns and including officers, and (2) Workers’ and 
Soldiers’ Councils, formed of civilians and those sol- 
diers who had returned home. The first gave a strong 
support to the new government, and demand, with 
that government, that a Constituent Assembly shall 
be summoned as soon as possible, and shall determine 
the future Constitution before any elaborate “sociali- 
zation of industry” is attempted. It is said by some 
that this attitude of the Soldiers’ Councils is influenced 
by the presence of officers in them, but it is probable 
that the returning soldier supports the Berlin and 
other governments because what he dreads is dis- 


organization and unemployment. The government 
obtains their support by promising employment and 
the rationing of work through an eight-hour day. 
This appears clearly in the following document: 


The Imperial Cabinet to the Returning Soldier. 


To THE RETURNING SOLDIERS! 


Comrapes! The German Republic heartily bids you wel- 
come home! You went forth for a country in which you had 
no say, in which a handful of men in authority had shared 
out between themselves power and possession. You were but 
allowed to be silent and to fight, while hundreds of thousands 
had to be silent and die before your eyes. 

Today you return to your own country in which no one in 
future has anything to say or to decide except the people it- 
self, which is now receiving you once more as members. The 
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revolution has broken the spell: you and we are free, Ger- 
many is free. Our Socialist Republic is to enter the League 
of Nations as the freest of all. And you are not only to find 
all the political rights of which hitherto you have been de- 
prived; your country is also to become your possession and 
your inheritance in an economic way, in that no one shall 
any more, with our consent, exploit you and enslave you. 

The Imperial government, which has been created and is 
being supported by the confidence of your comrades and of 
the workers, will get you work, protection while you work, 
and higher wages from your work. The eight-hour day, in- 
surance for unemployment, creation of employment, develop- 
ment of sickness insurance, the solution of the housing ques- 
tion, socialization of those industries which are ready for it: 
everything is in process, is already partly law! 

Come and be welcomed as the men who are to carry on the 
new Republic and its future. It is true you will find scarcity 
among us in foodstuffs, in all economic materials; there is 
distress and deprivation in the country. We can only get 
help from work in common, from action taken together. Only 
a Germany which has a government secured and anchored in 
the workers and soldiers can get from our previous opponents 
what you have fought for and longed for during four years— 
peace! 

Council of the People’s Commissaries, 

EBERT, HAASE, SCHEIDEMANN, 
DITTMANN, LANDSBERG, BARTH. 


It is feared in some quarters in Germany that with 
the demobilization of the army the true Soldiers’ 
Councils will cease to exist and all power will come 
into the hands of the Workers’ and Soldiers’ Councils, 
where the Extremists of the Spartacus group exercise 
such power as they have. At the time of writing 
there has just been fighting in Berlin which seems to 
have left Ebert and the Majority Socialists still more 
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firmly established in power. Conditions vary from 
place to place. In Berlin, from the outset, there has 
been some attempt to imitate the Russian Bolshevik 
theory, but for this men like Ebert, Scheidemann, 
Haase, Bernstein, and Kautsky have no sympathy. 


The International Review 
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MANIFESTO OF THE SPARTACUS GROUP 
Reprinted from the New York Times, January 24, 1919 


PROLETARIANS! MEN AND WOMEN OF LABOR! Com- 
RADEsS! 

The revolution has made its entry into Germany. 
The masses of the soldiers who for four years were 
driven to the slaughterhouse for the sake of capital- 
istic profits, the masses of workers, who for four 
years were exploited, crushed, and starved, have re- 
volted. That fearful tool of oppression—Prussian mili- 
tarism, that scourge of humanity—lies broken on the 
ground. Its most noticeable representatives, and 
therewith the most noticeable of those guilty of this 
war, the Kaiser and the Crown Prince, have fled from 
the country. Workers’ and Soldiers’ Councils have 
been formed. everywhere. 

Proletarians of all countries, we do not say that in 
Germany all the power has really been lodged in the 
hands of the working people, that the complete tri- 
umph of the proletarian revolution has already been 
attained. There still sit in the government all those 
Socialists who in August, 1914, abandoned our most 
precious possession, the International, who for four 
years betrayed the German working class and at the 
same time the International. 

But, proletarians of all countries, now the German 
proletarian himself is speaking to you. We believe 
we have the right to appear before your forum in his 
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name. From the first day of this war we endeavored 
to do our international duty by fighting that criminal 
government with all our power and branding it as the 
one really guilty of the war. 

Now at this moment we are justified before history, 
before the International, and before the German pro- 
letariat. The masses agree with us enthusiastically, 
constantly widening circles of the proletariat share the 
knowledge that the hour has struck for a settlement 
with capitalist class rule. 

But this great task cannot be accomplished by the 
German proletariat alone; it can only fight and tri- 
umph by appealing to the solidarity of the proletarians 
of the whole world. 

Comrades of the belligerent countries, we are aware 
of your situation. We know very well that your gov- 
ernments, now since they have won the victory, are 
dazzling the eyes of many strata of the people with 
the external brilliancy of the triumph. We know that 
they thus succeed through the success of the murder- 
ing in making its causes and aims forgotten. 

But we also know something else. We know that 
also in your countries the proletariat made the most 
fearful sacrifices of flesh and blood, that it is weary of 
the dreadful butchery, that the proletarian is now 
returning to his home, and is finding want and misery 
there, while fortunes amounting to billions are heaped 
up in the hands of a few capitalists. He has recog- 
nized, and will continue to recognize, that your gov- 
ernments, too, have carried on the war for the sake of 
the big money bags. And he will further perceive that 
your governments, when they spoke of “justice and 
civilization” and of the “protection of small nations,” 
meant the profits of capital just as did ours when it 
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talked about the “defense of the home”; and that the 
peace of “justice” and of the “League of Nations” 
amounts to the same base brigandage as the peace of 
Brest-Litovsk. Here, as well as there, the same shame- 
less lust for booty, the same desire for oppression, the 
same determination to exploit to the limit the brutal 
preponderance of murderous steel. 

The imperialism of all countries knows no “under- 
standing,” it knows only one right—capital’s profits; 
it knows only one language—the sword; it knows only 
one method—violence. And if it is now talking in 
all countries, in yours as well as ours, about the 
“League of Nations,” “disarmament,” “rights of small 
nations,” “self-determination of the peoples,” it is 
merely using the customary lying phrases of the rulers 
for the purpose of lulling to sleep the watchfulness of 
the proletariat. 

Proletarians of all countries! This must be the last 
war! We owe that to the 12,000,000 murdered vic- 
tims, we owe that to our children, we owe that to 
humanity. 

Europe has been ruined through the infamous in- 
ternational murder. Twelve million bodies cover the 
gruesome scenes of the imperialistic crime. The 
flower of youth and the best man power of the peoples 
have been mowed down. Uncounted productive 
forces have been annihilated. Humanity is almost 
ready to bleed to death from the unexampled blood- 
letting of history. Victors and vanquished stand at 
the edge of the abyss. Humanity is threatened with 
the most dreadful famine, a stoppage of the entire 
mechanism of production, plagues, and degeneration. 

The great criminals of this fearful anarchy, of this 
chaos let loose—the ruling classes—are not able to 
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control their own creation. The beast of capital that 
conjured up the hell of the world war is not capable of 
banishing it again, of restoring real order, of insuring 
bread and work, peace and civilization, justice and 
liberty, to tortured humanity. 

What is being prepared by the ruling classes as 
peace and justice is only a new work of brutal force 
from which the hydra of oppression, hatred, and fresh 
bloody wars raises its thousand heads. 

Socialism alone is in a position to complete the great 
work of permanent peace, to heal the thousand 
wounds from which humanity is bleeding, to trans- 
form the plains of Europe, trampled down by the 
passage of the apocryphal horseman of war, into 
blooming gardens, to conjure up ten productive forces 
for every one destroyed, to awaken all the physical 
and moral energies of humanity, and to replace hatred 
and dissension with fraternal solidarity, harmony, and 
respect for every human being. 

If representatives of the proletarians of all countries 
stretch out their hands to each other under the banner 
of socialism for the purpose of making peace, then 
peace will be concluded in a few hours. Then there 
will be no disputed questions about the left bank of 
the Rhine, Mesopotamia, Egypt, or colonies. Then 
there will be only one people: the toiling human beings 
of all races and tongues. Then there will be only one 
right: the equality of all men. Then there will be 
only one aim: prosperity and progress for everybody. 

Humanity is facing this alternative: dissolution and 
downfall in capitalist anarchy, or regeneration through 
the social revolution. The hour for decision has struck. 
If you believe in socialism, it is now time to show it 
by deeds. If you are Socialists, now is the time to act. 
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Proletarians of all countries, when we now summon 
you to a common struggle it is not done for the sake 
of the German capitalists who, under the label “Ger. 
man nation,” are trying to escape the consequences of 
their own crimes; it is being done for our sake as well 
as for yours. Remember that your victorious capi- 
talists stand ready to suppress in blood our revolution, 
which they fear as their own. You yourselves have 
not become any freer, through the “victory,” you have 
only become still more enslaved. If your ruling 
classes succeed in throttling the proletarian revolution 
in Germany, as well as in Russia, then they will turn 
against you with redoubled violence. Your capitalists 
hope that victory over us and over revolutionary 
Russia will give them the power to scourge you with 
a whip of scorpions and to erect the thousand-year 
empire of exploitation upon the grave of socialism. 

Therefore the proletariat of Germany is looking 
toward you in this hour. Germany is pregnant with 
the social revolution, but socialism can only be real- 
ized by the proletariat of the world. 

And therefore we call to you: “Arise for the struggle! 
Arise for action! The time for empty manifestos, pla- 
tonic resolutions, and high-sounding words has gone 
by! The hour of action has struck for the Inter- 
national!” We ask you to elect Workers’ and Soldiers’ 
Councils everywhere that will seize political power 
and, together with us, will restore peace. 

Not Lloyd George and Poincaré, not Sonnino, Wil- 
son, and Erzberger or Scheidemann, must be allowed 
to make peace. Peace is to be concluded under the 
waving banner of the socialist world revolution. 

Proletarians of all countries! We call upon you to 
complete the work of socialist liberation, to give a 
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human aspect to the disfigured world, and to make 
true those words with which we often greeted each 
other in the old days and which we sang as we parted: 
“And the International shall be the human race.” 


KLARA ZETKIN 
Rosa LUXEMBURG 
KARL LIEBKNECHT 
FRANZ MEHRING 
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III 
INTRODUCTION 


Charles Andler has been, for the last twenty-five 
years, one of the keenest students of Germany’s 
inner politics. Being himself in close touch, at a cer- 
tain time, with the French socialists and their leader, 
Jean Jaurés, he may have been blinded as to certain 
conditions of European affairs; he has always, never- 
theless, been singularly well-informed respecting the 
evolution which characterized German socialism since 
the days of Bebel and Liebknecht. 

Born in Strasbourg on March 11, 1866, before the 
Franco-Prussian War, Charles Andler followed his 
father, an Alsatian pharmacist, out of his invaded 


‘province. After distinguished high school studies at 


Gray and in Paris, he entered the Ecole Normale 
Supérieure, with a strong vocation for philosophical 
work; his too radical views, however, are said to have 
prevented him from continuing along that line. He 
decided then to be a student of German literature, 
but kept always a distinct liking for metaphysics, 
theories and systems. A longer stay in Berlin and 
some other German universities enabled him to know, 
otherwise than from books and newspapers, the main 
representatives of liberal Germany in the late eighties 
and early nineties. Asa high school teacher in Nancy, 
shortly afterwards as a maitre de conférences in the 
Ecole Normale Supérieure, Andler made rapidly his 
way to the Sorbonne, where he is now professor of 
German language and literature. 
[ 26] 
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His doctor’s dissertation on Les Origines du Socia- 
lisme d’Etat en Allemagne (Paris, 1897), an original 
interpretation of Le Prince de Bismarck (Paris, 1899), 
were his first approaches at a description, and even at 
a prognostication, concerning German internal affairs. 
He certainly believed, in those days, in a liberating 
force which, spreading from the organized proletariat 
of Germany, would sooner or later bring over the 
world a peaceful and idealistic reform of economic 
conditions. His first discovery of different realities 
was late, but outspoken and unbiassed; in October, 
1912, then in April, 1913, he pointed out, in a news- 
paper article and in a political address, to what extent 
German socialism of the hour was imperialistic. An 
essay in the Revue socialiste (May, 1913) to the same 
point (“Ce qu’il y a d’impérialisme dans le socialisme 
allemand d’aujourd’hui”) brought him rebuke and re- 
proof from his French fellow-partisans. Andler had 
only shown, with texts borrowed from the leaders of 
German socialism and from the proceedings of recent 
congresses, that no real counterpoise, in many cases 
even disguised support and sympathy, was to be 
found, in a militaristic Germany of world-wide ambi- 
tions, in the main opinions of a party mainly interested 
in material ameliorations, higher salaries, and the 
like. 

The war has proved, on the whole, the correctness of 
Andler’s disclosures. To what extent his hopes for a 
sincerely liberal Germany (similar to that which, in 
1848, was unable to assert herself practically) are 
correct, has to be verified by the events themselves. 
But it may be interesting to note that, after the ad- 
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dress which is given here in translation, Andler deliy- 
ered another lecture on the falsity of the first German 
“democratisation” (Fot et Vie, October 10, 1918): 
“La Démocratie en Allemagne.” 


F. BALDENSPERGER 
Professeur a la Sorbonne 


COLUMBIA UNIVERSITY 


There can be no doubt that the tomorrow of Germany is one 
of the most critical questions of the moment. Germany will 
eventually take her place in the society of nations and in all 
probability as one of the great powers. The defeat of Prussian 
militarism and aggression has been absolute and overwhelming, 
and with the collapse of the armed forces has come a disruption 
of the German political system. The Germany of today is very 
different from the Germany which M. Andler analyzes so thor- 
oughly in the following lecture delivered on March 4, 1917, and 
yet it may be that changes effected in so short a time are more 
apparent than real. M. Andler’s article is, therefore, of distinct 
value in pointing out certain fundamental qualities in the German 
complex in 1914, which must be altered beyond question before 
Germany can become a member of the League of Nations, be- 
cause they are qualities which can not exist in a wholesome 
democratic society, and it is only upon a truly democratic basis 
that our society of nations can be secure.—The Editor 





WHAT SHOULD BE CHANGED IN GERMANY 
By CHARLES ANDLER 


Translated by GRACE FALLOW NorRTON 


Along with the general difficulty which we experience 
in representing to ourselves the world of tomorrow, 
perhaps the most thankless single difficulty lies in 
knowing how to make a place there for Germany. The 
German nation seems to us at the present hour a for- 
eign substance in Europe. It seems to us something 
which we can never assimilate. 

But in what way is Germany so irreducibly different 
from ourselves? Here we must be scrupulous to a 
degree, not to flatter the prejudices of the moment, 
not to cede even to the most legitimate resentment. 
We must not say things of which, after the peace, we 
should be ashamed and which we should have to re- 
tract. We must realize that Germany is in general 
on the same level of civilization as ourselves, and take 
that fact into account. She is our equal in all that is 
meant by science and philosophy, in all that is meant 
by general culture, and in all the principal arts. If 
this be disputed, let but Bach and Beethoven be heard! 

But the scandal of the world is that a people set so 
high in civilization should be thus responsible for the 
present war, for a war carried on with the scientific 
and premeditated methods of atrocity... . . How 
shall we explain this outrageous fact? I will anticipate 
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my conclusions by telling you where I seek the expla. 
nation. Germany,although so profoundly cultivated in 
sO many respects, is politically the very opposite. She 
has neither the taste nor the talent for liberty. She 
does not respect in other peoples feelings and ideas 
which are not yet ripe in herself, or which have been 
smothered. It is none the less certain that Germany 
cannot enter into the society of nations until the day 
on which she does respect these things. 

A few weeks ago—to be exact, on the 24th of Jan- 
uary, 1917—there appeared a circular by the Prussian 
Minister of Public Instruction, Herr von Trott zu Solz, 
The minister said: “We must educate our political 
thinking; we must give a political education to the 
youth of Germany. It is of the utmost importance 
and urgence that we raise the level of our culture as 
regards our exterior politics.” ! As one might suppose, 
what this junker especially wishes is the education of 
the youth of Germany in Germanism. Nevertheless, 
in itself this is an admission. The minister perceives 
that during this war there has been a sort of bank- 
ruptcy of the German intellectual preparation. He 
perceives that the Germans do not know the other 
nations. They have spread themselves among them 
in crowds; they have collected statistics; but in 
reality they always remained strangers, lacking re- 
spect, blindly self-confident. They did not bring back 
with them any deepened or psychological understand- 
ing; nor did the government attempt to spread such 
understanding. The paternalism of the ancien régime 
always assumed that only those directing the state 
were qualified to inform themselves concerning the 
affairs of the state. There was a famous phrase cur- 

1 Denkschrift tiber Forderung der Auslandstudien,. 


[30] 


| - a’ 2 oe = ae at Oo «Ol Ul CO 6a 


~~ =m 


=~ 


expla- 
ted in 
She 
She 
ideas 
been 
many 
e day 


-Jan- 
issian 
Solz. 
itical 
) the 
tance 
re as 
pose, 
on of 
less, 
Pives 
ank- 

He 
ther 
hem 
t in 

re- 
yack 
ind- 
uch 
Me 
tate 
the 
ur- 


563 


rent in the eighteenth century concerning the “limited 
intelligence of the governed” (beschrinkter Unter- 
tanenverstand). In our day we smile at the expression; 
it seems antiquated. Nevertheless, the state of things 
which it describes and criticizes still exists. 

If I picture to myself correctly the average Ger- 
mans, both the common people and the bourgeoisie, 
they are people without vision, men of a limited hori- 
zon, strictly specialized each in his own work, for whom 
the days pass in methodical labor, without overwork, 
and strangely secure and regular. In the evenings 
they do not disdain a glass of beer; a game of skittles, 
or choral singing. Some find leisure for communal or 
corporate interests. Yet, excellent patriots, almost all 
of them, they feel no other concern in the direction of 
the destinies of this country which they love. They 
tell themselves that it is safe behind the most power- 
ful army’in the world. They think the direction of 
public affairs is a trade like other trades, a specialty 
demanding an apprenticeship which the average Ger- 
man has not served. They consider that there are 
officials who have gone into this special study and who 
will toil with method, regularity, and patriotism to 
carry on these affairs. The average German has more 
confidence in the officials than in the Reichstag, be- 
cause the Kaiser has more confidence in them than in 
the Reichstag—the Kaiser and the government pass- 
ing as “above all parties.” They say this and they are 
believed! Nor is it to be questioned that the govern- 
ment has at heart the protection of the material pros- 
perity of the German people, as far as this is possible. 
It knows that material prosperity, particularly when 
conquered by the rude discipline and immense effort 
which the rapid economic expansion of Germany made 
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necessary, puts every other preoccupation to sleep, 
The mass of the people has not time or does not care 
to demand political rights when collective energy and 
individual effort are exhausted in the immense work 
for which people and government know so marvel- 
ously how to combine: the work of the economic 
expansion of Germany. 

Meanwhile, what becomes of the internal liberties? 
And what of the external relations of the state? What 
use does the government make of the enormous force 
springing from the German people? The multitude 
takes no thought of this. Certain powerful leagues, 
the conservative League of Agriculturists, or the re- 
cent League of the Hansa, a more liberal organ of the 
great Jewish bank, have opened up a propaganda for 
economic ends. The Social Democrats made it their 
business to carry on in the press and in their public 
meetings a purely negative and theoretical criticism. 
Powerful enough in the city administrations, they 
claimed no title to the actual management of state 
business and their work of control was as devoid of 
sanction as is all the rest of German parliamentarism. 
“You have neither a revolutionary opposition nor a 
parliamentary opposition!” cried Jaurés to the Ger- 
man socialists at Amsterdam. 

Where then lay the political life of Germany before 
1914? It was the privilege of those leaders to whom 
the German people had confided their destiny. It was 
confined to that caste of junkers who furnish the high 
officials just as they furnish the generals, and who 
sometimes associate with themselves talent selected 
outside, from among the specialists in law or in the 
technique of industry or finance. In order to escape 
control, up to 1907 this caste placed the greatest ob- 
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stacles in the way of the liberty of the press and the 
rights of assembly and association. Thus the people 
of every class, from Germany’s great industries and 
her great commerce, her ancient and new middle class, 
and her intellectuals—all remained politically without 
culture, in spite of the overflowing wealth of the 
country and the enormous progress in technology.’ 

The unique political task and the duty par excel- 
lence of the good bourgeois patriots was to cry “Hoch!” 
at the passage of the court carriages and to decorate 
for those dynastic anniversaries which German par- 
ticularism furnishes in quantities every year in each 
monarchy of the Empire. If one was reckoned among 
the “high lights of society,” on these anniversaries one 
was invited to the usual banquet, dreaded for its dull- 
ness, where the “high lights” communed in a spirit of 
monarchic loyalty. And if any profound uneasiness 
troubled the German people, other well-known leagues, 
the Wehrverein, the Flottenverein, the general associa- 
tion of Kriegervereine, the Pan-germanist league, or 
simply the salaried press, would combine to stir up a 
roaring wave of chauvinism which would sweep all 
internal grievances away. Discord ceased at the 
approach of real or imaginary national peril. No one 
asked if there might not be certain men, powerful 
though few in number, whose interest lay in having 
some peril threaten from without, in order that they 
might be spared the sight of their power shaken from 
within. 

Here we have the main points proposed for our 
analysis. The question is: What part of the respon- 

*Compare the picture drawn by Konrad Haenisch, “Die Politi- 


Sterung der Deutschen” (Hamburger Echo, February 9, 1917). 
Haenisch is an imperialistic and majoritarian socialist. 
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sibility for this war belongs to the German people? 
Should we distinguish between the government and 
the people? And are not the people, even without 
the responsibility of having taken the initiative, stil] 
accomplices because of their passive attitude toward 
the conduct of their governors? This is not easy to 
determine. The different social classes of Germany, 
unanimous in their aggressive furor, once the war is 
started, have not equal responsibility in the starting 
of war, because they have not equal power. 

The great political fact which has rendered Europe 
uninhabitable for fifty years is well known to us; we 
make no mistake in calling it by name; it is Prussian- 
ism. While her civilization came to Germany from 
the west and the south, her political formation came 
from the east and the north. Here is the truly tragic 
fact in the destiny of Germany. For it follows that 
the qualities and defects of Prussia have been imposed 
on the political life of the whole German people. The 
Prussian cult of the will—behold the sole moral 
quality come from the marches of Brandenburg! 
The Prussian incapacity for understanding and re- 
specting the preferences and liberty of those peoples 
with whom hazard brings the Germans in contact or 
brings into conflict with them: this is what Germany 
has learned from Prussia. The liberals of 1848 feared 
this robust, intolerant, intolerable Prussian will. That 
is why, though they were conscious of German unity, 
they considered dissolving Prussia into Germany. | 
am not speaking of the men of the extreme left, the 
republicans, so few in number, whose doctrines drew 
on a prejudice against Prussia. I am speaking of the 
moderate monarchists, such as Max and Heinrich von 
Gagern, Dahlmann, Rudolf Haym, Simson, Droysen, 
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and Max Duncker. These men would willingly have 
offered the crown to the King of Prussia. But on the 
other hand, they wanted Prussia broken up and to 
have Germany herself the mistress of her fate, in- 
stead of being ridden by that brutal and tyrannical 
cavalier—Prussia. 

What, then, are the effects of Prussianism in Ger- 
many? They seem to me to be three in number: 

1. The emasculation of the bourgeotsie. 

2. The strengthening of the bureaucratic and mili- 
tary state. 

3. The corruption of German science. 

When we have considered these three important 
points more closely, we shall have a more fundamental 
opinion concerning the possibility of distinguishing 
between the responsibility of the German people and 
the responsibility of their government. 


I. THE EMASCULATION OF THE BOURGEOISIE 


The bourgeoisie that founded the great, free German 
cities of the Middle Ages and the Renaissance, was a 
great bourgeoisie. In the absolutist period it had 
already declined considerably. By the eighteenth cen- 
tury, the country which in former times had almost 
broken up into a federation of innumerable republican 
cities is no longer recognizable in the monarchies of 
the south and the east and particularly in the Prussia 
of Frederick II. In Prussia the bourgeoisie was quite 
crushed. It made use of the military exemptions and 
privileges accorded by the king in order to enrich 
itself. Stein had confidence in its future because it had 
education, capital, and good manners and customs. 
But it demanded no rights and Stein’s political sense 
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failed him in so far as the most important cities of 
Prussia, and even Berlin itself, resisted the Stadte- 
ordnung, introduced by him, which was the first 
chart of communal authority for the great cities. 

In the states of the south and west, the cities had 
been declining for three hundred years. Throughout 
those flourishing towns, where the sumptuous town- 
halls of the Renaissance and so many fine patrician 
dwellings had been built, German political incapacity 
and the stupid rivalry between neighboring republics 
had assured the triumph of the princes ever since the 
sixteenth century. For two centuries the palaces of 
princes had been replacing the old municipal archi- 
tecture. Cities were proud to become the “residence” 
of some prince-bishop. Thus the German bourgeoisie 
reaches the threshold of the nineteenth century, with- 
out political tradition and without pride. When 
Prussia overflowed upon the west and south in 1815 
and 1866, the bourgeoisie was filled with a respect 
without limit for the Prussian nobility of the sword, 
for the junkers, who had conquered it and conquered 
its princes. They rivalled the junkers and the military 
in their servility to the Prussian crown. In Prussia, 
the bourgeoisie would perhaps never have been eman- 
cipated without the aid of certain great aristocrats 
like Stein. Throughout the last century the principal 
leaders of the bourgeois parties in all the parliaments of 
Germany, were also aristocrats, converts to liberalism: 
such men as von Gagern, von Vincke, von Bennigsen, 
von Hoverbeck. It would seem as though the burghers 
themselves lacked the energy to defend their rights; 
but an enlightened aristocrat appearing in their ranks 
was immediately recognized as a leader and imposed 
his personality upon them. 
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This alone is a bad sign morally. We should add 
that the bourgeoisie seemed predestined economically 
to betray liberalism. It betrayed it during two 
epochs: first in Prussia, in order to enrich itself; 
afterwards in the unified Empire, in order definitely 
to establish the power of big capital. 

Without doubt the Prussian bourgeoisie was liberal 
around 1815. It had to break the ancient corporative 
mercantilism, the ancient system of guild mastership, 
and all those feudal rights which prevented cities from 
spreading outside of their walls. A wholly negative 
task which the Prussian bourgeoisie left to its reform 
ministers to accomplish rather than accomplished it- 
self. But this task of economic liberalism once real- 
ized, the Anglo-French political iiberalism went 
aground in Prussia. Prussian liberalism died of an 
internal contradiction which broke out at the time of 
the sad shipwreck of the revolution of 1848 and as a 
result of the constitutional conflict in Prussia in 1866. 
The parceling out of Germany, German particularism, 
Kleinstaaterei, were the causes of the meekness of the 
bourgeoisie. In order to break down the resistance of 
particularism, a strong force was needed. That was 
why the Prussian bourgeoisie counted only on its king 
and its army. But in the other states, especially in 
Wurtemburg and Baden, the bourgeoisie also cried for 
help to this Prussian army and this Prussian royalty. 
The manifesto of the Wurtemburger, Paul Pfizer, in 
1832, was prophetic of this evolution. Thirty years 
later, in 1866, the entire liberal bourgeoisie thought as 
did this bad poet, who was a very calculating oppor- 
tunist politician, and who, at a time when all the 
nations were rising in revolution, thought only of how 
to curb the German people beneath a discipline which 
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he wished to be Prussian. What likelihood was there 
of the success of the revolution of 1848, when on every 
side the bourgeoisie applauded the crushing out of the 
insurrections in the Palatinate and in Baden by the 
Prussian army? What likelihood that the conflict be- 
tween the parliamentarians and the militarists of 
Prussia during the period from 1861 to 1866 could end 
in a victory over Prussian militarism, when the parlia- 
mentarians were hoping for Prussian victory on the 
battlefields? 

However, must we say that the Germans have no 
democratic instincts? There is probably nothing older 
than this instinct in all the western peoples. Concern- 
ing the democratic character of the organization of the 
most ancient Germanic tribes, I do not believe that 
the historians Waitz, Sybel, or Dahn have lied to us: 
One can see the minister, von Stein, who, full of the 
idea of reinstating his people, preferred to live among 
the Westphalian peasants, “because they did not sa- 
lute him.” The Westphalian peasant does not salute 
his squire until he is sure that the salute will be 
returned. One can also understand the appreciative 
remark of that Prussian magistrate, Landrat of a 
Westphalian district, where, by the way, the vote is 
always given to the Catholic center: “They are red 
inside!” That is to say, internally revolutionary. 
But why has nothing ever come out of this profound 
instinct? If it is true, according to the assertion of 
Gierke, one of the most eminent German jurists, that 
German law is corporative, then the German state 
should also be corporative. It should be a free corpo- 
ration of citizens. The directing will of the state 

3 But it was a barbaric democracy which would be found as well 
among the Magyars or the primitive Slav peoples. 
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should not come from an individual surrounded by a 
crew of military men and bureaucrats, but from the 
people themselves called together to deliberate their 
own destiny. That which has triumphed is, on the 
contrary, German constitutionalism. We must see what 
is masked beneath this apparently liberal term. 
What, specifically, is this constitutionalism, ad- 
mired by the whole German bourgeoisie and considered 
by German theoreticians, of whom Treitschke is the 
foremost, as the most perfect synthesis of authority 
and liberty, a sort of masterpiece of modern public 
law? Bismarck, after having created it, thus—too 
late—defined it: “My principal preoccupation,” he 
said to the students of Jena in 1897, “was to strengthen 
the crown.” Kindly remember this astonishing state- 
ment! In every other country “constitutionalism” has 
consisted in strengthening the guaranties given to the 
people and in augmenting the power of their repre- 
sentatives. There is one country in the world where, 
even before absolutism had been wholly destroyed, 
constitutionalism consisted in fortifying the royal 
power which as yet no revolution had shaken. This 
conception of “constitutionalism” is specifically Prus- 
sian; it is specifically that of Prussianized Germany. 
Do not offer the objection that Bismarck introduced 
universal suffrage into the Empire! If he had recog- 
nized universal suffrage as a right of the people, would 
he not have introduced it into Prussia as well? And 
since then, would the King of Saxony or the patrician 
republic of Hamburg have been permitted to wrest 
their franchise from the Saxons and the people of 
Hamburg? In 1867 Prussia needed a war-machine to 
break the last resistances of German particularism, 
especially in the south. The dynasties were not adapt- 
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ing themselves easily to their réle of vassals, nor the 
aristocratic classes to their humiliation before the 
Prussian junkers. Bismarck broke them by “that war 
with revolutionary strokes” which he carried on along 
with the other war. His deeply hidden motive he 
afterwards expressed: he expected to withdraw this 
temporary reform of universal suffrage after it had 
fulfilled its mission. 

His last plan for internal politics was that project 
for a coup d’état wherein, after a rising during which 
the working-classes, artificially incited, were to be deci- 
mated, restricted suffrage should be restored. The 
crown, strengthened though it was, did not dare follow 
Bismarck that far. William II. himself did not wish, 
as he protested to his chancellor, “to wade up to his 
ankles in the blood of his people.” Had royalty, built 
to be strong, suddenly become weak? Bismarck could 
not believe it. He began to think—too late—that 
perhaps he had made it too strong. We know from 
diverse confidences that during his last days two of 
his beliefs were shaken. He came to doubt, first, 
Providence, of which he had always believed himself 
to be the chosen instrument and which had abandoned 
him at the caprice of a young blunderer with a crown; 
and second, his own political doctrine. For in 1890 it 
was responsible for this monstrous thing: no one in the 
Reichstag dared question the government concerning 
the causes which had brought about the fall of the 
greatest. statesman who had ever arisen in Germany! 
Behold where the system led which had tended exclu- 
sively towards making royalty strong and parliament 
weak! Thus the “German constitutionalism” created 
by Bismarck according to his own proportions, just to 
fit himself and his Kaiser, was no longer viable when 
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the Kaiser changed. The system of “strong mon- 
archy” means more precisely the sum of personal 
confidence existing between a monarch and his prime 
minister. It supposes in the king the talent for choos- 
ing his minister well, and in the minister, a fidelity to 
authority, maintained against all odds. It can be 
conceived that Bismarck defended this exceptional 
position with a tenacity which stopped before no 
measure of violence and no base procedure. He de- 
clared whoever desired a less personal form of power 
to be “an enemy of the Empire” (Reichsfeind). For 
him, to be patriotic and to be for the government were 
the same thing. Bismarck always despicably insulted 
men‘and parties who did not think as he. He refused 
permission to officers who wished to marry daughters 
of families said to be “progressive.” In the presence 


of the venerable Rickert, deputy from Danzig, William 


I. could publicly ask the president of the province if 
he could not arrange to have the district of Danzig 
send to the Reichstag a “better” deputy! The citizens 
of Germany have, indeed, the right to vote. But let 
them take a fancy to vote for a candidate displeasing 
to the government and they will be treated as enemies 
of the country. Thus the government of Germany 
constantly tends to become once more a government 
of pure authority; whereas the spirit of modern con- 
stitutionalism is to institute governments of opinion. 

Will this opposition be possible for long? It could 
last as long as there was someone in a position, as was 
Bismarck, to draw on the moral credit which is given 
by great foreign successes. And so long as Europe was 
in that state of instability into which Bismarck had 
thrown it, one could always argue that danger was 
threatening at the frontiers. More than once Bis- 
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marck conjured up an exterior peril, or the appearance 
of such peril, in order to be able to invoke it. His 
interior policy was this constant extortion practised 
upon German public opinion by the aid of exterior 
peril, from which he alone, because of his victories, 
had the reputation of being able to save Germany, 
Thus a constant moral constraint bent every will to 
his and, as a last resort, he had in reserve against uni- 
versal suffrage the coup d’état for which was needed 
only a monarch willing to “wade in blood up to his 
ankles.” 

This compromise between absolutism, limited by a 
constitution which embarrassed it but little, and a 
terrorized democracy which did not try to develop its 
constitutional rights—here is the system which lasted 
in Germany for fifty years! The least one can say of 
it is that it did nothing for liberty. 

Without doubt, the idea of the Empire had certain 
liberal origins; and during the ten years from 1870 to 
1880, or thereabouts, the legislation of the German 
Empire again had a false tint of liberalism. The vot- 
ing of the law of exception against the socialists in 
1880 marks the end of this liberal era and establishes 
the definite impotence of the German parliament. 
The bourgeoisie that betrayed liberalism between 1866 
and 1871, betrayed it a second time between 1880 and 
1914. Big industry, just coming into being, had al- 
ways looked for the basis of its power to a strong 
monarchy, which was to be found only in Prussia. 
Arrived now at the fullness of its strength, this great 
industry founded in its cartels and its trusts such for- 
midable organizations that it no longer needed to con- 
sider its task as a fight against power, but rather asa 
fight to achieve the conquest of power. This mon- 
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archic state, so strong, so concentrated, conjured up 
by the German capitalist bourgeoisie because through 
this state it was to become great, was henceforth to 
be placed at the service of big capital. Now the 
modern economic struggle is no longer that simple 
competition which seeks to beat a rival in the univer- 
sal market by furnishing a superior product at a 
better price. It consists, in the first place, in export- 
ing capital, in investing it outside, within the new or 
backward countries, and in getting orders in their 
name. Whoever “finances” the construction of a rail- 
road of penetration or of a port, will also furnish the 
rails and other material, the construction of the piers 
and the electric installations. He will furnish the 
personnel of direction and exploitation. This new 
fight for markets is accomplished in great part by mili- 
tary and naval pressure. It is a fight for “spheres of 
influence,” preceding colonial conquest—to call it by 
its proper name. For this “imperialist” struggle, to 
which Germany has largely contributed its character 
of cunning and violence, the big industry, and the big 
commerce of Germany needed a military power that 
would be feared. They thought rightly that they had 
got the upper hand of the socialist opposition at home, 
either by force or by persuasion; by persuasion, 
rather, ever since the working-class has perceived that 
large salaries, short hours, and all the well-being so 
recently conquered presupposed the prosperity of Ger- 
man industry and hence the triumph of economic and 
colonial imperialism. 

It remained to be seen if the lower bourgeoisie would 
persist longer than the upper in its fidelity to liberal 
ideas. It furnished, through its small merchants, its 
people with modest incomes, its small proprietors, its 
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artisans and peasants, the most solid contingent of 
the old Prussian Freisinn (progressive party) and of 
the Volkspartei of the southern states. And perhaps 
this lower bourgeoisie would not strike out of its pro- 
gram the democratic reforms which had constituted its 
ancient political creed. But if it did not strike them 
out, it ceased to fight for them. The small contractor 
defends himself less easily against the new demands of 
the working-class than does big capital. He resists by 
means of economies which pinch the equipment and 
the salaries. The average “philistine,” who in the pre- 
ceding generation was still the ally of the working- 
class, today hates social democracy because it brings 
discontent into all the workshops. Where shall he find 
an ally against this new and mortal enemy, Socialism, 
if not in the enemy of yesterday, Power? Thus even 
the most liberal of employers, who are the small and 
the average, seek the support of a strong monarchy; 
and if they do not love it, at least, they are careful not 
to pass as its enemies. Who then, after this desertion 
by the greater and lesser bourgeoisie, will carry on the 
fight for the defense of constitutional rights? 

Here, therefore, are the remote effects of that “Ger- 
man constitutionalism” instituted by Bismarck: 

1. No one holds any longer to the constitutional 
guaranties. The impotent parliament is abandoned 
by the most eminent spirits. The Parliament of 
Frankfort, in 1848, was proud because it numbered all 
those whom Germany considered its intellectual 
guides. The Prussian Parliament at the time of the 
conflict counted its historians and savants, like 
Duncker or Twesten, Virchow or Sybel. The assem- 
blies after 1870 listened to a Treitschke or an Adolf 
Wagner, besides those great liberals, Lasker and 
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Eugen Richter. Today the intellectuals are more 
concerned with directing the great factories than with 
defending, in a discredited parliament, rights in which 
they no longer believe. And it is the junkers who, as 
in that important matter of the canal from the Elbe 
to the Rhine, make use of parliamentary obstruction 
in the interests of their class. 

2. It is evident that a “strong monarchy” always 
favors the party which forms the entourage of the 
monarch. Logically, therefore, in England, after a 
change of ministry the personnel of the king’s house- 
hold is also changed. The English fear the influence 
of permanent cliques which might create disagree- 
ments between the king and his transient ministers. 
Why is there not all the more reason to fear that the 
political opinions of men surrounding the monarch 
will be decisive and formidable in a state where the 
monarch selects his ministers without having to ac- 
count to parliament for the reasons of his choice? 
This is the case in Germany, and in Prussia even more 
than in the Empire. There is not one instance of the 
Kaiser having chosen his ministers elsewhere than from 
his personal entourage. How shall we otherwise ex- 
plain why it is that for twenty years, and in an era 
when the democratic extension of suffrage has often 
reappeared in the foreground of the public interest, the 
Prussian Minister of the Interior has always been a 
junker? How does it happen that the other ministers, 
when they are of bourgeois stock, have always been 
chosen from the anti-democratic bourgeoisie? 

3. Thus the government, entirely personal because 
of the prerogatives of the monarch, becomes more so 
because of the method which the monarch employs. 
He can never consent to strengthen parliament be- 
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cause the system of a strong monarchy is incompatible 
with a parliament that decides. Or at least, a mechan- 
ism in which a strong monarchy is to be united with a 
strong parliament, would constitute a complication 
such that Bismarck himself dared not institute it. 
This is why either the monarchy must give way or 
parliamentarism must die. But a monarchy which 
accepted the decisions of a parliamentary majority 
would no longer be the Prussian monarchy that we 
know; should a parliamentary system take the place 
of the traditional system, the old Prussia would be 
dead. 

Whence came this parliamentary system? It did 
not arise out of the constitutional quarrels which for 
fifty years have set Prussia at variance with the Em- 
pire. These antagonisms, wholly formal, have little 
interest for the rest of Europe. The political suffrage 
is universal, direct, and secret in the Empire. It is 
restricted, indirect, and public in Prussia. A voter, 
politically of age in so far as he is a citizen of the 
Empire, sees his political maturity denied in so far as 
he is a Prussian citizen. Nothing of all this concerns 
us. It is for the Prussian electors to discuss why they 
are considered stupider as Prussians than as Germans. 
One could invent a multitude of schemes for the reali- 
zation of homogeneity between the electoral rights of 
the Empire and those of Prussia; a return could be 
made to the liberal project of von Kardorff who, in 
1869, proposed that the Prussian chamber be com- 
posed of the same deputies whom the Prussian vote 
had elected as its representatives in the Imperial Par- 
liament. An analogous system might be suggested for 
all the German states. There is nothing contradictory 
in supposing that the Imperial Parliament is only 
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the sum of the separate state parliaments, united for 
the deliberation of the affairs of the imperial collec- 
tivity. 

All these reforms would remain formal and vain as 
long as it is true that every draft of an imperial law, 
even before it is submitted to the Bundesrat, where 
Prussia presides and is always in possession of the 
majority, must as a necessary preliminary be sub- 
mitted to the Prussian minister who makes a decision 
without parliamentary consultation. Sometimes it is 
difficult to reconcile the votes of united Germany with 
the votes of Prussia. Sometimes the former is more 
liberal than the latter. A virtuoso of parliamentary 
tactics like Prince von Biilow could sport with this 
difficulty. His government, liberal in Germany, 
turned conservative in Prussia. He always had the 
power, because he was accountable to no one. An 
equilibrist of great elegance, von Biilow distributed to 
left and to right the smiles which brought him unani- 
mous applause up to the day on which a draft of a law 
of inheritance, unimportant in itself, produced a 
coalition of the Catholic Center and the junkers. He 
was then shown—something of which he should not 
have been ignorant—where the real power lay; it lay 
in the conservative parties. 

Has it changed camp since the war? The people 
who have given so much, in toil and in blood, what 
rights have they in compensation for their sufferings? 
And what did the “Easter message,” issued by the 
Kaiser, promise them? One thing is certain, one thing 
authorizes hope: democracy alone is the power of the 
future! 

The industrial technique itself, by means of which 
Germany has built up her powerful economic empire 
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and her capitalist class so fearfully invasive, has spread 
education. The mind refuses to admit that the dif. 
fusion of knowledge does not result in the diffusion of 
the critical spirit as well. This work will be long in 
Germany because the German people is ever slow to 
change its ideas; because intellectual culture, for 
which it has such scrupulous respect, nevertheless 
remains specialized and broken into parts; and be- 
cause the Germans are not accustomed to control their 
leaders as long as they are being benefitted by the 
collective prosperity, of which, rightly or wrongly, 
they ascribe the origin and attainments to the prestige 
and solidity of the established system. 

It is, therefore, not certain that German opinion 
will make an effort to induce Prussia to be dissolved 
into the more liberal Germany. It will put off making 
this effort, through indifference or complicity, because 
the strongest cement of the Empire has been this very 
industrial bourgeoisie, great and ambitious, which has 
spent all its energy in building up the “strong author- 
ity” indispensable to its projects of expansion. There- 
fore, it is for us, the Allied Powers, to assist in the dis- 
solving of Prussia in the Empire, by means of the war. 


II. THE GERMAN BUREAUCRATIC STATE 


A second important point, allied with the Prussian 
predominance in Germany, is the prodigious strength- 
ening of bureaucratic and military officialdom. If 
there is a profound pride in Germany, it is that of the 
body of officials and the body of officers. Which of the 
two is the more overbearing, the haughtier, the surer 
of its superiority, it would be difficult to say. A Ger- 
man officer is convinced that there is only one staff— 
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the German staff. A German official is convinced that 
there is only one corps of officials which understands 
how to carry on its business and is disciplined and 
honest—the German corps. The corps of officials and 
the corps of officers have succeeded in imposing this 
conviction on the mass of non-Prussian Germans. 
That is why it follows them so blindly, after having 
abased itself before them with such cowardly acquies- 
cence. It has followed them into triumphs of which 
it has shared the intoxication and the profits. As it is 
to our detriment that they have accepted these intoxi- 
cating benefits, and as it is the lack of control by the 
German people of their officials that permitted the 
latter to loosen the universal catastrophe upon the 
world, we must inquire what these guaranties are, of 
which the public life of Germany is stripped through 
the fault of its bureaucracy. 

And here we cannot afford to be too disdainful. We 
are a bureaucratic people and we have been even more 
so. German bureaucracy is made in the image of the 
old French bureaucracy. From the Emperor Maxi- 
milian, who copied the bureaucratic hierarchy of 
Philip of Bourgoyne, continuing with Frederick Wil- 
liam I., King of Prussia, who copied the bureaucracy 
of Louis XIV., down to Stein, who borrowed the Na- 
poleonic framework, everything in the Prussian 
administration is of French origin. But the French 
have known how to break up the power of their body 
of officials. They hollowed it out from within. The 
Prussians consolidated theirs, by their discipline, by 
their methods of recruitment, and by the enormous 
authority which they conceded. The infatuated smile 
of a Prussian official or of a Prussian officer when he 
speaks of foreign officeholders or military men, means: 
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it is in vain that you exert yourselves; we are the only 
ones that count, for we are obeyed, whereas, in your 
country, you are the ones that obey! 

This form of spirit is that of the old absolutism, the 
police-state (Polizeistaat) of the ancien régime. It was 
never a power without curb. It was well understood 
that under the old régime the administration realized 
the public welfare. At least, it tried to or pretended 
to. But it realized it without regard for any of the 
personal rights or for the consent of the citizens, 
It also goes without saying that this police-state has 
undergone transformation since the eighteenth cen- 
tury. It has become the Rechtsstaat even before be- 
coming the Verfassungsstaat. This means that the 
state has submitted its civil and military administra- 
tion, not only to the ideal ends of public good, beyond 
the understanding of its citizens, but to a posttive law, 
defined by a code known to all. The administration 
which is nowhere controlled by the parliaments, is, 
nevertheless, controlled by administrative tribunals 
established by itself. The arbitrary power of the 
officials, civil or military, receives at this point a con- 
siderable limitation. Nevertheless, it is not abolished. 
All that remains outside of the limits fixed today by 
laws not merely old, but also inspired by an old spirit, 
remains abandoned wholly to their good pleasure. 
This part of their arbitrary power, when we consider 
the police and the army, is prodigious. Though the 
principle of legality in administrative action is direc- 
tive and pedantically insisted upon, stiil it offers 
innumerable holes in its application; or rather, the 
kind of legality that regulates the administration is out 
of date. Of two methods, the one now preferred is the 
legal realization of the principle, leaving no place for 

[50] 


CO 


e only 
n your 


m, the 
It was 
rstood 
alized 
ended 
of the 
izens, 
e has 
cen- 
e be- 
t the 
stra- 
yond 
law, 
ition 
, is, 
nals 
the 
con- 
hed. 
by 
irit, 
ire. 
der 
the 
eC- 
ers 
the 
ut 
the 
for 


583 


arbitrary power. The idea that there are intangible 
rights of man and citizen is not unknown in Germany. 
It came there from France; but it remains as a 
stranger. Formerly there were conventions (that of 
Frankfort in 1848 and the national Prussian Conven- 
tion of the same year) which voted the Grundrechte. In 
the constitutions of almost all the German states the 
Grundrechte are inscribed. But this has never become 
the profound idea from which the governments have 
received their inspiration. There is no right of man 
or of citizen to which German law and practice does 
not make strange exceptions. 

1. Exception to the equality of rights. Equality before 
the law, which, according to modern thought is a pro- 
found right of man and of citizen, intends that public 
offices shall be equally accessible to all. This, indeed, 
is inscribed in the constitutional law of Prussia and of 
almost all the states. Nevertheless, if the electoral 
right is bound up with restrictive conditions of census, 
of landed property, of education; if numbers of muni- 
cipal or state elective officers are not open to all citi- 
zens, is there not here an evident infraction of the 
principle of equality of rights, an infraction all the 
better calculated to disturb the public spirit in that it 
is imputable to the law itself? 

And how many infractions have there not been, 
clandestine, cunning, complying with a literal but 
superficial observance of the law? No German really 
believes that all the citizens should be able to apply 
for all the offices of the state. The proletarian, humble 
folk, the liberals, the Jews, know that they would try 
in vain to climb to the higher rounds of officialdom. 
Doubtless in all countries the body of officials has a 
tendency to be closed, to constitute a caste, to be 
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recruited only by nepotism. In Germany this miser- 
able esprit de corps is reinforced by social prejudice 
and all the political power of the state. It is useless 
to hope for codperation and advancement in upper 
officialdom, if one has not in youth been admitted to 
certain of those distinguished student-clubs with the 
multi-colored caps, which form the élite, if not intel- 
lectually at least socially, of the German universities. 
These clubs accept only the students who are rich or 
who are sons of families with a von; a spirit of con- 
servatism and of Prussian megalomania is maintained 
which is agreeable to the authorities. To all the force 
of friendships clinched by drinking-bouts and common 
studies, there is thus added the force of the bond of 
caste and of social prejudices kept up throughout a 
lifetime. Behold why the members of these student- 
clubs offer such strong pledges of loyalty! As long as 
there are more candidates for the state-offices than 
there are vacant posts, why should not the military 
and civil administrations be masters of their choice? 
They choose out of that narrow freemasonry of the 
old Korpsstudenten, among whom relationships are 
begun in youth and complete the bond of distinguished 
cousinship. Not a high office in the diplomatic service 
or in the magistracy or in the upper administra- 
tion, which does not belong in advance to these /aba- 
dens of the “corps;” and their taste for full-dress cere- 
monials, their mania for pompous discourses and 
sumptuous horseback parading, their habit of building 
costly mansions to harbor their gatherings—all this 
solemn snobbism so surprising in very young people, is 
only the affirmation, insolently published before the 
population, of ambitions in reserve for the future. But 
the state, by its public encouragement and by a favor- 
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itism which is the tradition of all its administrations, 
maintains and encourages these schools of conserva- 
tive and narrow fanaticism. It follows that a demo- 
cratic policy would have for its first object to discredit 
them, to dry up their recruitment by suppressing the 
exorbitant privileges which are attached to candida- 
tures of this origin in all the professions. 

2. Exceptions to the right of assembly and association. 
The liberty of assembly and association is a right of 
man and of citizen. It is a right codified in Germany 
by the laws of which the latest date is 1908. It should 
never be limited except by the simple practical guar- 
anties required by public order. Nevertheless, there is 
evidence that the German government does not recog- 
nize this simple notion of modern rights. Shreds of it 
are obtained by main force, only to fall back again into 
the paternalism of the ancien régime. The German 
authorities, especially in Prussia, never cease thinking 
vaguely that there is something illicit in the mere facts 
of associating and meeting. Not only is the adminis- 
tration occupied with watching everything that is 
plotted between people who are not of the adminis- 
tration and who, therefore, have not the right to mix 
in politics, but it also believes that it has the right to 
know and control the particular attitude of each citi- 
zen. How otherwise would it come about that young 
people of from eighteen to twenty should be expressly 
excluded from every right of assembly and association? 
Note that it is demanded of these young men that they 
die for their country. The destiny of their country is 
put back within their hands on the field of battle. 

. But they are refused the right of discussing 
this destiny in meetings. As though this interdiction 
did not have for immediate effect the encouragement 
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of a clandestine propaganda, just as agitating but of 
necessity more acrimonious and less controllable than 
public propaganda! 

There is another curious feature which testifies to 
the persistence of this ancient patrimonial law. The 
right of assembly and association is guaranteed to the 
major citizens by law. But it is not guaranteed except 
in relation to the state. It is no longer guaranteed if it 
interferes with obligations which the German citizen 
contracts by virtue of other engagements. A German 
official may, indeed, possess theoretically the right of 
assembly and association: but his hierarchic chiefs 
may prevent his being present at any meeting or being 
made a member of any association which they consider 
prejudicial to discipline or monarchic loyalism. A 
salaried German employee also possesses theoretically 
the right of assembly and association. But his em- 
ployer can by contract forbid him to make use of it. 
This right of the employer is not even disputable at 
law. It is confirmed by a faithful jurisprudence. The 
workingman or officeholder must prove that, without 
the right of meeting or of combining to the use of 
which he lays claim, he would suffer serious injury, 
authorizing him to break his working contract or to 
ignore the interdiction of his chief. A long lawsuit, 
civil or administrative, which few people face because 
the decision which will terminate it, is only too certain. 
Thus the exercise even of the rights guaranteed by the 
state can be hindered by a private abusive right of a 
third person. But as this right of the third person 
favors the traditional discipline, the state never dreams 
of introducing any restriction. 

3. Much is said about German decentralization. It 
is certain that German particularism prevents the 
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uniform administration of the whole Empire. In 
Prussia, to make it worse, the cities have communal 
liberties. Germany has often gloried in this. One 
would think that this communal law would be a safe- 
guard of German liberties. But state officialdom 
crushes everything. The president of the province 
and the Landrat of Prussia must watch over the com- 
munes. These men imagine it to be their duty to 
prevent the state from breaking up into independent 
cities, just as though we were still in the time of the 
Renaissance. They are inspired by that false belief 
that the city gets its authority from the state. They 
cannot rid themselves of the idea that the communes 
are taking an unfair advantage when they try to live 
an independent existence. They take all sorts of 
meddling, oppressive, and vexatious measures, which 
discourage civic spirit and the interest which the citi- 
zens might bring to the administration of the com- 
munes. “It is an unhappy consequence of bureau- 
cratism that, in the domain of self-government, the 
surveillance of the state becomes in many cases an 
administration by the state which has encroached 
even upon the details of the internal workings.” The 
historian, Walter Lotz, well known to German official- 
dom, thus expressed himself many years ago. A for- 
mer president of a province, von Arnstedt, more 
recently added: “If the surveillance by the state is 
not needlessly to hinder communal life, if it is not to 
be more harmful than helpful . . . I believe, after 
long experience, that I can assert that there is urgent 
need of restraining it.” Nevertheless, Prussian abso- 
lutism begins the faults of the French monarchy all 
over again. It shatters the corporate liberties which 
alone, by a delegation come from beneath, can found 
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the authority of the state in so far as the state is not 
a mere assemblage of citizens but an organized col- 
lectivity. 

4. The state has thus for skeleton a body of officials, 
rigorously selected, which appreciates neither the 
rights of citizens nor communal liberties. This body 
of officials culminates in turn in a caste which is the 
model of all right-minded Germans of high rank—the 
military caste. This caste gives its tone to society, 
The officers, tightly corseted, padded, powdered, flat- 
tered, establish the standard of elegance and fine 
manners. This is not the place to say by how many 
economic advantages and exterior honors the social 
preéminence of this caste is assured. It will be suff- 
cient to recall that it enjoys exorbitant privileges as re- 
gards the law. It has often been pointed out how far 
these men are out of the reach of justice. One of the 
chiefs of the Center, Erzberger, created a stir by 
denouncing in the Reichstag an advancement given to 
a captain charged with 1,500 acts of serious brutality. 
Everybody remembers that German officer who was 
struck by the escort of a lady whom he had just in- 
sulted. He killed the civilian like a dog and the courts 
acquitted the assassin because he was an officer.‘ 
Above society, above all the conventions and all the 
laws, there is thus a social élite which obeys none but 
its own conceptions of honor and which recognizes 
none but its own laws. Not only is this caste not 
generally responsible to the civil jurisdiction, not only 
is it generally unpunished for offenses which in civil 
life would bring penalties and serious disqualifications, 
but it constantly influences the application of the law 

4 This was excellently set forth in Joseph Barthelemy, “Les imstitu- 
tions politiques de L’ Allemagne contemporaine, 1915, pp. 220-231. 
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by the magistracy as well. There are no suits between 
civilians and the military in which the commandants 
even though 





of army corps do not permit themselves 
the civilians are condemned—indiscreet interventions 
in the courts and complaints either about the quality 
of the punishment or the wording of the judgment. 
So that the least that we can say is that the abusive 
interventions of the military authorities in the carry- 
ing out of justice, which in any other country would 
incur punishment, ought to be resented by the magis- 
trates and publicly branded. But there is no example 
of such an act of independence in the civil magistracy 
of Germany. 

In a state where all the powers are absorbed by the 
executive, it is the normal thing for the military power 
not to give way to the judiciary power. The German 
nation is the creation of the army just as the army 
itself, as Bismarck said, is the creation of the Prussian 
monarchy. The government must, therefore, be mili- 
tary; and when there is a conflict between two sorts 
of rights, two sorts of ideas of honor, two sorts of inter- 
ests, the interests, ideas, and rights of the military pre- 
vail over every other necessity. “There are not two 
kinds of ethics for an officer, that of conscience and 
that of the will of the Kaiser,” said General von Einem, 
Minister of War. The will of the Kaiser takes the 
place of conscience; and his will is that the esprit de 
corps of his officers should never endure humiliation. 
“In the army”, said William II., “there is only one will 
and that is my will.” This gives to the whole military 
caste the feeling that it participates in the sovereign 
prerogatives. The German people accepts this state 
of things for it considers the army, conducted accord- 
ing to these principles by a corps of officers also pro- 


[57] 








590 


foundly imbued with the idea of social invulnerability, 
as a school where decision, discipline, and a talent for 
organization are learned. These qualities applied to 
business have made Germany the predominant nation 
of Europe. Between the success which Germany owes 
to these qualities and the sacrifices which assured her 
success, the people have not hesitated, even when it 
came to sacrificing their liberties. 

When we place Germany in opposition to the allied 
nations, it appears that the irreducible antagonism be- 
tween her and ourselves is not merely and not pre- 
eminently a difference between a democratic parlia- 
mentary constitution and a monarchic semi-absolutist 
constitution. The antagonism is more precisely de- 
fined as an antithesis between the democratic state and 
the bureaucratic state. Germany is a state in which the 
public services are directive and are not directed. 
France and England are states in which the public 
services receive their impulsion from the opinion and 
interests of the nation which they serve. 

German bureaucracy and militarism are closed or- 
ganizations, conducted from above. The officials and 
military men constitute a “lay-clergy of governors,” 
solidly united against those whom they govern. Be- 
cause of this nomination and superintendence from 
above, these officials and officers are lastingly depen- 
dent on the government. Parliament has no power of 
control over their nominations or superintendence, and 
the government averts with care every tentative 
toward control. In France and England this parlia- 
mentary control exists; and although it is true that 
it tends to interfere excessively in the nominations, it 

5 See the eminent Swiss jurist, Otto Fleiner, in Festgabe fiir Otto 
Mayer. 1916. 
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is none the less, when restrained within just limits, a 
guaranty given to the public against the predomi- 
nance of officials. So the French and English officers 
and officials remain open to democratic sentiment. 
They feel themselves to be the servants of a powerful 
collectivity of which they try to understand and obey 
the voice. In Germany the official has his roots only 
in the corporation which opens advancement to him 
to the very top, and in the social caste from which his 
class is recruited. He takes on the qualities and ideas 
of the corporation. No one disputes the unity of will, 
the professional conscience, and the ability of the 
German official and military caste. The dangers of 
the German system are excessive specialization, nar- 
rowness of spirit, a prodigious snobbery, and methods 
of authority unnecessarily vexatious and meddlesome, 
impersonal and indifferent to the preferences of those 
to whom they are administered. 

The higher French officialdom has not got rid of a 
bad mechanism. It willingly lets some of its regula- 
tions sleep. We laugh a little at its routine, made up 
of customs dear to the public, which no one likes to 
disturb. In other respects the superiors of the French 
administration like to appear benevolent, a bit scep- 
tical, fluent and brilliant. . . They do not bother 
any one. They are slightly patronizing. They love 
to give the impression that they are superior to their 
office, and this pose, into which some vanity enters, 
springs none the less from their regard for the intelli- 
gence of the persons under their administration, whose 
tastes they are considering. 

Thus, in France and in England, public opinion is 
mistress of the state; and the rights of the individual 
are, at least in theory, the source of the social authority 
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charged with their defense. In Germany, the rights 
of the individual are not recognized even in theory, 
It is all positive right (droit positif). The task to 
which the official applies himself is a task prescribed 
by the government. It must be carried out with de- 
tail and precision. The civil and military bureau- 
cracy does not feel constrained to inform any one of 
its acts. Its work is strictly secret. When its deci- 
sions are made known, it is too late! They are carried 
out without any notice having been given. It would 
not be parliamentary control that could cause their 
withdrawal—it would be public detriment alone. And 
public detriment, we know well, is never the detri- 
ment of the directing classes. 

What remedy is there for all this? I will explain by 
means of a fable. We have in France an upper and 
middle administration conspicuous for its intelligence. 
It is perhaps the lower officials who work less well and 
in the more begrudging manner. This is because they 
have the minds of leaders who weary of the too highly 
specialized and monotonous duties of the lower grades. 
Superintended rather nonchalantly by their superiors, 
who let the reins hang loose, they are only tolerably 
zealous in their work. Suppose we imagine an ex- 
change. If we were to take the highest German 
officials, the presidents of providences, the com- 
mandants of army corps, the Landrdte, and confide to 
them the receiverships in our bureaus and the places 
in our lower administration, they would do good work. 
Scrupulous to a degree, they would annoy our officials 
of the lower grades a good deal. On the other hand, 
place our post-office collectors, under station masters, 
and policelieutenantsin theGerman states as presidents, 
and in the prefectures and high military commands! 
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Their spirit of generalization would be satisfied. 
Their taste for a position of authority, demand- 
ing intelligence, but somewhat aloof, would be flat- 
tered. Both nations would gain by this exchange. 
Look at all this as at a symbol. For I am speaking of 
a transformation of spirit, or at least of a change 
brought to bear on the formation of the social struc- 
tures of both nations. 
x * * 

But what interest should we have in such a muta- 
tion? Is it not a matter of indifference to us, after all, 
that Germany has an oppressive bureaucracy, socially 
out of date? No, it is not a matter of indifference 
when the whole social body of Germany is modeled, 
directed, and inspired by this bureaucracy and this 
militarism! Now, the contempt which the German 
officials and officers have for the German citizens and 
their collectivities, they also have for foreigners and 
the other nations. Further, the reasons for which the 
German governments hinder liberty within are rea- 
sons of exterior politics. “No one has ever seen a 
world-power (Welimacht) with a liberal government,” 
said Bismarck. It was, therefore, in order to become a 
Weltmacht that Germany smothered her liberty at 
home. All the nations are greatly interested in know- 
ing whether or not a change has taken place in the 
internal constitution of Germany, because such a 
change will be the indication of a modified external 
policy. 

The ministerial circular of von Trott zu Solz (1917) 
demanded, as particularly urgent, a reform of German 
political culture in the domain of foreign politics (am 
dringlichsten, die aussenpolitische Bildung). Immedi- 
ately the German universities began to give instruc- 
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tion in foreign affairs. Kiel is specializing in the study 
of the transpacific and transatlantic countries. 
K6nigsberg has chosen to study the Slavic countries, 
Bonn will occupy itself with France and Belgium. It 
is doubtful whether a preparation inspired by the 
ministerial junker, von Trott zu Solz, will turn this 
instruction which is to be given to the youth of Ger- 
many in the direction of liberalism.® 

It is commonly believed that the Germans are more 
in touch with foreign affairs than other peoples. This 
is a profound error. With regard to the problems of 
foreign politics, the idea of the people is to trust to 
the government and to its fist. The Germans who 
were established in foreign countries invoked this fist 
at the least difficulty which their arrogance, their dis- 
honesty, or their greed, caused them. Those at home 
could not conceive of relations with other countries 
except as an uninterrupted series of very vigorous 
pressures brought to the support of subtle extortion- 
ate manceuverings. All this was done in the secrecy 
of the ministries. It is impossible to imagine the 
amount of hatred that Germany has accumulated 
against herself in every country by this constant and 
vicious meddling. But the parliament controlled 
nothing of this, did not wish to control it; and if the 
people were not satisfied, it was only because of the 
insufficient energy of this governmental strategy. 
Once or twice a year, Herr Bassermann, leader of lib- 


6 These words were delivered before the fall of Herr von Trott zu 
Solz, who resigned because he would not accept the prospect of uni- 
versal suffrage in Prussia. They are equally true of his successor, 
Herr Schmidt, who, though he was director of the beaux-arts, would 
never consent to take a journey to Paris. He is the son of the former 
director of public worship, Herr Schmidt, who once took such brutal 
inquisitorial measures against the pastor Goehre, converted to social- 
ism, necessitating the resignation of the latter. 
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eral and imperialist nationalism, would put to the 
Reichstag a question expressed in dignified terms, 
arranged with the chancellor. The government would 
respond with commonplaces. This rite accomplished, 
the ordinary train of affairs would continue. The 
social-democrats were particularly poverty-stricken 
when it came to specialists in foreign politics. Before 
their deaths, the elder Liebknecht, then Bebel, and in 
our days Gradnauer, sometimes risked a question. 
They were put off. In short, the government ar- 
ranged matters so that no profane touch should 
trouble the occult geometry of its foreign politics. 

The inconvenience was the more serious because no 
social caste was ever less capable of foreign politics 
than the junkers of Prussia. It is saying little to call 
them infatuated; they did not even know enough to 
discern their own interests. Even in 1870 they fought 
the German Empire and German unity under the pre- 
text that it was a “Jewish affair.” Bismarck was 
enough of an economist to know that private interests, 
and those of the junkers as well, would gain by the 
transaction. But even he did not understand any- 
thing of the power of liberal ideas; he was never able 
to comprehend why the England of Gladstone had 
been able to found the most powerful colonial empire 
that had ever existed. The most profound error of 
the German diplomats of 1914—Prussian junkers, all 
of them—lay in underestimating the liberal powers of 
Belgium, France, England, and Italy,’ because none 
of these had the state of mind nor possessed the equip- 
ment which a war of aggression necessitates. 

The German state being essentially a bureaucratic 
and military state, its diplomacy is one of the highest 

7? Today we must add the United States. 
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selections of its bureaucracy, directed by the military 
spirit. More than any other body of diplomats, the 
German diplomats form a corporation moulded and 
recruited by exclusive considerations of fortune, ap- 
pearance, and the imperial good pleasure. More than 
any other bureaucracy, the German diplomatic service 
acts in secret. If the methods of European diplomacy 
have been against all reform, all control by public 
opinion, it is because the secrecy of negotiations has 
never been insisted upon with as much strictness as by 
Wilhelmstrasse since 1870. The Moroccan negotia- 
tions of 1911—do we not still remember them? And 
how that secret procedure imposed for so long a 
period was a systematic method of shaking our nerves 
and of forcing us to capitulate at last through impa- 
tience. When the intrigue to bring on war between 
Mexico and the United States, contrived in Germany 
in 1915-1916, was brought to light, did not the only 
disapprobation manifested by the German leaders 
consist in being outraged over the premature divulga- 
tion of a secret which thus injured Germany? 

This secret procedure, joined with the constant 
brutal pressure brought to bear on all the partners of 
the diplomatic game—this is what gives Germany her 
appearance of a nocturnal prowler, lying in ambush in 
likely places so as to demand their money or their life! 
We know what discussion means when Germany is on 
her feet behind some bad customer, backing him up 
“with all her strength.” The most mysterious bureau 
of all the Prussian military officialdom, the general 
staff, is in intimate contact, through the military cab- 
inet of the Kaiser, with the chancellor’s office. It pre- 
pared the sudden attack on all the fronts. It had the 
prodigious conviction, according to the words of 
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General von Schlieffen, “of alone holding the secret of 
victory.” It designated the victims. It had but one 
thought: to exploit to the full every favorable occa- 
sion; to fall on the adversary the moment he was 
feeble or going through a crisis; to consider it evident 
that this hour of feebleness when, logically, Germany 
should have felt herself less menaced, was accorded by 
Providence for Germany to strike. For less advan- 
tages during certain periods of waiting, this diplomacy 
bristling with bayonets contented itself with extortion 
and threats. But the season was foreseen in which 
the big harvests would be ripe. Then it must go 
farther; it must have war in order to gather in the 
harvest; a strictly “preventive” war. “Europe is too 
small to be divided,” said William II. to one of our 
military attachés. We now know the meaning of these 
words. This Europe, so slow to become unified, 
William II. intended to organize by the processes of 
German militarism, diplomacy, and _ bureaucracy. 
When a little nation, Serbia, in a contest in which she 
had the law on her side, attempted a timid pacific pro- 
test, the catastrophe was deliberately let loose. 

It was let loose with a premeditation the more evi- 
dent in that the nations of the world had begun to 
follow other methods than the German. The conflict 
between Germany and the world began in 1899 at the 
first Hague Conference. There the spirit—I may say 
the retrograde unintelligence—of German bureau- 
cracy was seen close at hand. It was a simple matter 
for states that disapproved of the conference not to 
send delegates. Germany did better; she sent a del- 
egate who afterwards scouted the conference of which 
he had been an associate. In the little book within 
which he summed up the work of the first meetings of 
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a delegation charged with the building up of the future 
Society of Nations,* he speaks of the “Utopia of per- 
petual peace,” and shows how little Germany is dis- 
posed to regard war as a scourge, because it is to the 
war of 1870 that she owes her “unexpected economic 
flight,” (einen ungeahnten wirtschaftlichen A ufschwung), 
He talks of the importance of war “from the point of 
view of universal history and civilization,” and it is 
easy to see that war, which has procured for Germany 
and for her military civilization the place she holds in 
the world, should not be considered a phenomenon to 
be condemned. In conclusion he declares himself hos- 
tile to every attempt to pave the way for the Society 
of Nations by means of arbitration. To show the 
blindness of this German negotiator, it is only neces- 
sary to recall that almost immediately sixty-four 
arbitration treaties were concluded between nations 
all over the world, based on the agreements made at 
The Hague; that is to say, reserving all questions 
which touch the vital interests, honor, and indepen- 
dence of nations. 

The second Hague Conference (1907) wanted arbi- 
tration between the represented nations—heretofore 
left to their good pleasure—to be rendered obligatory, 
still reserving such questions as related to the inde- 
pendence, honor, and vital interests. The German 
group—Austria, the Balkan States (Serbia alone ex- 
cepted)—voted unanimously against this obligation. 
In vain the Baron de Marshall was refuted in all the 
judicial arguments he produced during the sittings. 
Italy, still in the Triple Alliance, who during these 
negotiations had signed two obligatory treaties with 

® von Stengel, Weltstaat und Friedensproblem. 1899. Preface, p. 
Vu, Vill, Xi. 
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Argentina and Mexico, abstained from voting in order 
not to vote against her allies. Russia would have 
signed immediately if the conference had been unani- 
mous. Germany having prevented unanimity, Russia 
could not sign. The conference ended in total con- 
fusion because of the unshakable refusal of the German 
negotiators. “Prodigious German diplomatic suc- 
cess!” cried the German papers for several weeks. 
Those who were able to talk with the witnesses of this 
second Hague Conference, know, however, that the 
indignation against Germany’s brutal intransigence 
was general. But such is German intellectual obtuse- 
ness concerning everything which touches interna- 
tional problems that, in the most humble sketch of 
international peace, the most legitimate tentative on 
the part of the little nations to procure certain guar- 
anties of law for their independence, Germany would 
see nothing but anti-German intrigue which she must 
break up by all means. 

Nevertheless, it can truthfully be said that the 
powers of the whole world, working together in this 
conference for four months at a task which stranded, 
were still able to get from their collaboration a very 
high idea of the common good of humanity. This idea 
was held in check by Germany and her vassals. But 
it was consolidated by the very discernment of the 
difficulties. The boundaries against which the effort 
to organize the world were breaking were more clearly 
seen. A great variety of universal Unions have ex- 
isted for a long time: the Latin monetary Union, the 
postal Union, the Red Cross, etc., etc. Is it for- 
bidden that we should hope some day to federate the 
administrations? The international technical con- 
ferences—for the establishment of a chart of the globe, 
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for the unification of measures, etc., etc.—of which the 
number is increasing, could they not be unified and 
rendered permanent? And how would such a per. 
manent discussion of questions unceasingly multiply- 
ing and enlarging differ from a world-parliament? 

It is easy to see the hidden motive of Germany 
before the war. A world-parliament would be sooner 
or later (at least, so she believed) a Federation of 
States of the whole world. In this federated world- 
state, how long would Germany preserve her hege- 
mony? . For here there would no longer be any ques- 
tion of methods of occult diplomacy supported by 
threats of force; everything would have to be dis- 
cussed openly and legally. It was easy for her to mask 
the fear of seeing her oppressive power lessened behind 
this specious objection: that a nation sure of itself 
and of its destiny could not let itself be tied down in 
a world-parliament by a majority of jealous and less 
gifted nations. German arrogance found itself again 
in this doctrine which treated all the other nations as 
inferiors just as the Prussian junkers treat as inferiors 
all the less conspicuous classes of the nation. German 
diplomacy refused every step toward world-parliamen- 
tarism, as it had refused parliamentarism to the Ger- 
man people. 

It is true that in the administrative, judicial, and 
political organization of the Internation, precautions 
must be taken just as in the political, judicial, and 
administrative organization of the nation. There are 
immaterial interests in the life of men which it is use- 
less to try to “organize.” The deep beliefs in the life of 
the family, in the religious life and the conscience 
evade organization. They leap up desperately at any 
attempt to do them violence. In such matters we 
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have not to organize but to respect. We have had 
religious peace ever since the state ceased to place its 
means of constraint at the service of the warring 
religious bodies. Perhaps we shall have peace be- 
tween nations on the day when all the powers per- 
ceive that patriotism is one of those things which in 
the humblest citizen of the weakest nation must be 
respected and not “organized.” 

The very idea of the sovereignty of a people, the 
principle of nationality, in so far as it rests on the 
clear consciousness and the meditated will of the 
people, is in itself a protestation against the idea of a 
universal secular monarchy and a universal spiritual 
sovereignty. It erects itself simultaneously against 
the Holy Empire and against the Papacy. There is 
evidence, therefore, that this right of peoples to dis- 
pose of themselves, claimed by them in opposition to 
the most formidable powers of the ancien régime, is 
preéminently a matter of conscience. The future 
world will not be able to conceive of itself except as a 
free collaboration of peoples. This collaboration 
would, therefore, never violate one of the most pro- 
found sentiments of the conscience—national senti- 
ment. It could only be concerned for national inter- 
ests. And so, our hope, based on the Society of 
Nations, is that conflicting national interests may 
always be regulated amicably and never again give 
rise to wars. 

Is German opinion ready for such a transformation? 
Certain enlightened Germans are incontestably ready. 
It is too early to name them. They will recognize 
themselves in the outline which I have drawn here. 
It is for the German people to give progressively to 
these men the influence to which they have the right 
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and which would facilitate the understanding between 
Germany and the most clairvoyant part of liberal 
humanity. But it is German feeling, profound and 
unanimous, which is in question. If that is not ready, 
the Society of Nations cannot accept Germany and 
her vassals tomorrow. It will be sufficient to read one 
of the most powerful journals of the majority socialists, 
the Hamburger Echo, in order to see how they make 
game (November 19, 1916) of the motions of the Ligue 
des Droits de l’Homme (League of the Rights of Map) 
and of French socialism which, through various articles 
of Pierre Renaudel, approved these motions. The 
German socialist paper goes so far as to deny “all sane 
appreciation and all real willingness to make peace” 
on the part of the Ligue des Droits de l’Homme and the 
French socialists. Victor Adler, the well-known 
Austrian socialist, declared at the imperial conference 
of the Austrian social-democrats on November 4, 1916: 
“A reorganization of Europe, where all could live as 
equals among equals, could have been had by the 
powers of the Entente with less cost.” But he forgets 
that his entire party, ever since before Copenhagen, 
bears along with all the other political parties of his 
country, a share of responsibility for the oppression of 
the little nations of the Austro-Hungarian monarchy, 
and that he did nothing of any use to keep Serbia from 
being assaulted by the most insolent of ultimatums 
and the most illegitimate war of aggression. Victor 
Adler has only the right to be silent, since he did not 
recognize the right of al! the nationalities oppressed by 
Austria-Hungary—and primarily of Serbia—to live as 
equals beside the Germans and the Hungarians. 
The good German or Austrian citizen who does his 
duty conscientiously every day and goes every evening 
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to the beer-room to keep up his confidence in the public 
authorities by loyalist conversation, will never be 
shaken from his apathy as long as he is led by such 
popular leaders and such journalists. It is true 
that Bethmann-Hollweg himself said on November 8, 
1916: “A cry will go around the world, calling for 
pacific agreements. Germany will be ready to enter a 
league of nations. She will even be ready to place 
herself at the head of such a League of Nations to hold 
the trouble-makers in check.” Why, then, did she 
send delegates to the Hague who officially defeated 
and afterwards scouted that which was but the every- 
day effort of Europe and the world for durable peace? 

But indeed a cry has gone up, a cry announcing that 
the Society of Nations is within sight. And this cry 
will reach even Germany. And there it will become a 
vehement protest against the conduct of the German 
leaders. The German thinkers have little courage, 
they are blinded still by many sophisms. Already, 
however, they are denouncing the desperate situation 
into which the conduct of the leaders has driven their 
people. An eminent jurist, in a book on the future 
Germany, can exclaim: “The German nation will 
never understand why its strong and brilliant Empire, 
in spite of the prodigious power which it hasjust shown 
in this war and which it shows in the economic and 
military fields and also in the field of civilization, has 
not been able to establish a system of alliances of a 
nature to prevent universal catastrophe. It will never 
understand why, predestined, in concert with the 
oldest civilized peoples, to found a new and greater 
Europe, we should have entered into conflict with 
those same peoples and should now be forced to turn 
anew toward the Orient. Alas for us if Germany last- 
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ingly turns her face only to the Orient, ceasing to look 
westward.” ® What Germany needs, says Stier-Somlo, 
“is a foreign policy rooted in the conscience of all the 
citizens and approved by them.” But this conscience 
of all the Germans is at present gorged with the most 
aggressive presumption. The Germans are accom- 
plices of their governmental foreign policy precisely 
in so far as they refuse to control it. Their passivity 
gave ita blank check. They are tranquil because they 
think they are going to win. Today they are still 
lacking in the elementary courage that consists in 
establishing responsibility, because they believe cyni- 
cally that their victory will pass its bloody sponge 
over their responsibility. The legal method attempted 
at The Hague was not as yet a redressing of ancient 
wrongs. It was only a first frail pledge, a first mani- 
festation of a willingness not to start such iniquities 


over again in the future. In refusing to try this 
method, which would not repair the abuses of the 
Prussian policies of 1866 or of 1870 but which could 
prevent their recurrence, they at once revealed their 
profound intention and broke with western and Ameri- 
can ideas. 


III. THE CORRUPTION OF GERMAN SCIENCE 


All the faults of nations, like those of men, can be set 
right on condition that their innermost opinions are 
not corrupted. German public opinion has not been 
kept in its integrity. I want no better proof of this 
today than the weakness of German legal science. It 
has raised imposing monuments of historic erudition, 
but it has forgotten that there is something besides 
merely finding out whence came the existing law. The 

® Stier-Somlo, Grund- und Zukunftsfragen deutscher Politik. 1917, 


p. 295. 
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important vocation of the science of law is not only to 
establish the theory of positive rights, but the theory 
of justice. Quite upside down, the German savants 
infer that which should be from that which is. There 
are still to be found in high places those who resemble 
that Justus Moeser who defended slavery against 
J. J. Rousseau. 

Through the fault of some jurists, Bismarck did not 
find materials prepared for the building of the German 
Empire. All Germany tended with profound aspira- 
tion toward unity. But when unity was possible, no 
one knew how to give it a body. This alone marks a 
failure of German science. The work of the Parlia- 
ment of Frankfort prepared the Empire out of an 
indefinite number of confused ideas. No one knew 
how to give them a legal form. Is it surprising that in 
creating the constitution of the Empire, Bismarck 
could only copy the constitution of Prussia, with the 
addition of a little universal suffrage to modernize it? 

For the German jurists are also true Germans of 
the emasculated bourgeoisie of the fourteenth century. 
They believe that politics are carried on from “higher 
up”; they live in a kneeling posture. Specialized in 
the interpretation of laws already made, they imagine 
that the purpose of this study is to justify this law. 
They forget the laws that must be made, the medita- 
tion de lege ferenda. They have never come upon the 
words of Ibsen: “Science must be the ally of the ideas 
of the future; then let it have all its veils wide to the 
wind that comes from the open.” They are the sad 
Epigoni of a Prussian past which they prolong and 
glorify instead of wishing to see reborn. 

I do not know of one fundamental legal idea that 
they have not corrupted, beginning with the idea of 
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the state, the idea of authority, and that of the rela. 
tions between nations. 

1. In the grave conflict which, ever since the world 
was the world, has set right and force against each 
other, German legal science takes the side of force, 
To be sure it does not glorify brute force. But for it 
a right (law, drozt) is an instrument of intelligent force, 
“Right,” said one of the most illustrious modern Ger- 
man jurists, Rudolf von Jhering, “arises from the 
power of the strongest,” to which is opposed another 
force “which arises from the coalition of equals.” © Here 
we have, in a way, the primitive monarchy, the 
Strong, and the primitive republic, the Weak, in co- 
alition. They are opposed to each other. Jhering 
grants that they cannot destroy each other. Force 
feels the necessity of limitation. This limitation, 
which it accepts through prudence, constitutes right 
(droit). Beyond this is the region in which perhaps 
Force would no longer be the strongest. Right is, 
therefore, Force directed (dirigée, directa), following 
the rules of intelligence. But who does not see that 
though it is disciplined force, it still remains basically 
force? There is no distinguishing the two, unless by 
abstraction. In this conception it would be false to 
say that right directs. At least it does not direct as 
the compass directs the helmsman. Force alone, says 
Jhering, is seated at the rudder, to decide and to act. 
Right is only a collection of experimental rules which 
must be followed in order to employ Force judiciously. 
Right is the politics of force and can only realize itself 
through Force. This being the case, so long as the 


10 Jhering, Zweck im Recht, II, 250. A substantial and lucid sum- 
ming up of German doctrines will be found in Michel Aguilera, 
L'idée du droit en Allemagne depuis Kant jusqu'd nos jours. 1892. 
It would be well to add the history of the last quarter of a century. 
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weak are not in league, or so long as their coalition is 
not a counterpoise for the tyranny of the strong, there 
would be no right (droit); nor could there be any 
Right, if Force were sufficiently astute to discover 
methods of action which would make unnecessary its 
own limitation. There we have the implied postulate 
to which German legal science leads in proportion as 
it deals with more complex objects. 

2. What, then, is the function of the state? Ac- 
cording to occidental thought it consists in maintain- 
ing and developing the rights of citizens (or the law, 
droit). For the Germans, this vital function is reduced 
to “the handling of the social force of constraint” (die 
Handhabung der sozialen Zwangsgewalt). The state is 
only the highest organization of this force. Every 
other force must bend before it. Long before Treit- 
schke, Jhering wrote: “There is only one mortal sin 
from which the state cannot be absolved: the sin of 
weakness.” 

A serious conclusion when there are small states 
necessarily weaker than the big ones, and when, very 
evidently, the big states whose function it is to grow 
strong and for whom, according to this doctrine, it 
would be a crime not to grow stronger, could augment 
their strength by appropriating the little ones. To 
this doctrine we can only oppose another: that the 
state is a moral entity. No German jurist would 
admit this and even the most liberal refuse to grant 
the great ideal principle: In the beginning was the law 
(right, droit). According to Otto Mayer, one of the 
most highly considered authorities of public contem- 
porary law: “The origin and the enduring basis of the 
state is force.” The state, according to him, has al- 
ways been an accomplished fact, to which were added, 
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adventitiously, custom and Jaw. A supreme power 
established on a given territory for the people who 
occupy that territory—this is what constitutes a 
state. What object is proposed by the men who 
establish this power on their territory? It is of no 
importance. History will tell and will be the judge of 
their plans. In itself “the state is an enormous bulky 
fact, dissimilar from the Jaw, which is superadded and 
which never entirely penetrates it.”!! By this de. 
scription we can already recognize the state that does 
not consider itself bound by any treaty when it thinks 
that its power is in question. 

3. When we speak to men or to nations, demanding 
their obedience, we must define the authority in whose 
name we make our demand. Divers religious bodies 
and German romanticism as well have imagined mys- 
tical or sentimental justifications for this authority, 
of which in reality none has found expression in Ger- 
man law. The truth is that German public law 
maintains the doctrines of absolutism of the ancien 
régime just as the Roman law introduced by the 
Renaissance and the abstract natural law of the 
eighteenth century founded it. There are in Europe 
no doctrines that have created a worse princely omni- 
potence. In this form of organization the relation of 
the prince to the official has always been the mechani- 
cal relation of the motor to the thing moved. The law 
was never anything but the transmission-band. There 
was never any regulating fly-wheel nor any counter- 
poise, such as parliament has been in England and 
even in France. Since the Renaissance there has 
never been a commune that could resist the arbitrary 


11 Otto Mayer, Die juristische Person und ihre Verwendbarkeit im 
Gffentlichen Recht. (Festgabe fiir Laband, t. 1.) 
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power of princes. It was necessary in the nineteenth 
century to reconstruct the communes from top to 
bottom and to protect them against the arbitrary 
power of the presidents of provinces.'? The old abso- 
lutism always defied organized bodies: AHeterie 
statui monarchie perquam inimice, said the old adage 
of the legists of the ancien régime; and among these 
corporations there were none that appeared more 
dangerous than the cities. It is from this tradition 
that both the doctrine of the German jurists and the 
German administrative practice are built up. “The 
power of the will of the state, the force of the state, 
this is what makes the law of the state,” said Gerber;!* 
and public law, according to German jurists, is thus 
“the theory of the power of the state.” This power is 
personified in the monarch, and all that is under the 
control of the authority of the state can be willed and 
executed by the sovereign. 

Under this head, the accord between a pure im- 
perialist, such as Laband, and the theorists reputed as 
liberal, like Jellinek, is perfect. The state alone, they 
say, has sovereignty over men. It has, according to 
Laband, “the right to command free persons with 
compulsion. This is its specific privilege which it 
shares with no other entity.” 4 Jellinek says, “The 
power of legal restraint, as an emanation of sovereign 
power, belongs only to the state.” As for us, we are 

2 Doubtless beneath the dust of the old absolute law a Gierke 
could have rediscovered the trace of the corporative German law. 
For a long time he has been the only one. The historic development 
of the authority of the state in Prussia and in Germany is of other 
origin. 

8 Gerber, Grundziige des deutschen Staatsrechts, p. 3. 

“Laband, Deutsches Staatsrecht, I. 67 et passim. 

6 Jellinek, Allgemeine Staatslehre, 3rd ed., 1914, I, p. 176. 
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accustomed to think that there are other bodies also 
possessed of the right of constraint—communities, for 
example; and that the state is only a greater corpora- 
tion, invested with more extensive powers. The com- 
mon source of these powers of the community and the 
state is, in all occidental law, the mandate of the 
citizens. In German law, on the contrary, communal 
authority is a delegation of the state and the state is 
a primary fact, uncontrollable and undisputed. The 
whole legal science of the Germans canonizes an intan- 
gible power of the state, eternal and sacred, incarnate 
in the sovereign, who possesses it as a divine right. 
It is true that these theorists say prudently, with 
Laband, that this is “a power judicially recognized; 
and that subjects owe obedience only “through the 
channels of the law” (von Rechtswegen). But is it 
not the sovereign who, according to the German 
jurists, determines the law? Then in what way is this 
sovereign authority, above which there is none other 
and which holds its warrant only from the sovereign’s 
will and good pleasure, bound by a law and a norm 
which render it legitimate? In the German doctrine 
it is impossible to determine one right of communities 
and associations, or one right of man and citizen. 

4. This is why the idea of the relations between 
nations is corrupted in its turn. “Every viable state,” 
says von Jhering, “has the instinct to spread out geo- 
graphically. It has this instinct in proportion to the 
living vigor with which the social idea has taken root.” 
The big collectivity devours the smaller. When all the 
little nations have been devoured, there will be a 
struggle to the death among the big ones until they 
are melted into a more monstrous agglomeration. A 

16 R. von Jhering, Zweck im Recht, II, p. 303. 
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hard law, but, says Jhering, it is the law of history; 
history does not tolerate the small. We can pity the 
generations which are chosen to suffer the fate of being 
crushed. History takes care that the pain and misery 
of the sacrificed generations is compensated for by the 
happiness of the generations that follow.!? “The 
instinct which pushes states to expansion and con- 
quest is the protest of society against the restrictions 
which the social conquest has imposed upon it.” A 
prodigious deduction, if we reflect upon it. The 
peoples consent to a harsh social discipline and thereby 
become conquering peoples. The fruitful future out- 
side will unbridle the passions restrained within and 
pay for their servitude. 

We can understand why such a science, which 
accepts an international organization to combat the 
plague and cholera, would never care to accept one 
against war. Believers and non-believers agree in 
repudiating such an organization. For the positiv- 
ists of German science, war is normal and natural. 
For the believers in German religion, war is divine. 
The Christian Middle Ages clung to the evangelic 
words which announced “Peace on earth.” It was 
reserved for German Christianism and German science 
to maintain that peace is not a true ideal of civilization 
because it contradicts the divine order in which war 
takes its place as a law of nature.!8 

I should have liked to find a corrective for these 
doctrines in the doctrines of contemporary German 
socialism. Is it my fault if I cannot find any? The 
great founders of the German socialist party, they, too, 

" Ibid., Il, p. 309. 

18 yon Lueder, Handbuch des Volkerrechts,I1V. Holtzendorff (1888): 
“If war is divine, because it is a universal law, it is also in accord with 
the ideal of civilization itself; therefore it is salutary and good.” 


[79] 





612 


submitted to the fascination of the Bismarckian 
régime. They fought with borrowed arms. To speak 
the truth, they are spirits of the same structure as 
Bismarck. Lassalle asserted sardonically that “guns, 
too, are a piece of the constitution.” For he defined 
the constitution as a simple equilibrium of present 
forces. In this manner, the law could belong to i 
only as a written formula by which this equilibrium is 
interpreted. Now, between force and law (or right, 
droit) the difference is not the fact of the notation 
which formulates it. Law and force are two realities, 
intranslatable the one into the other, irreducible, of 
which the relation must be discovered. And if German 
socialism were a doctrine of justice, Marx would not 
have been able to write cynically: “Bismarck is doing 
our work.” For the work of Bismarck never consisted 
in establishing law. 

As to the German socialism of recent years, its 
principal and proclaimed preoccupation has been not 
to resume against the state the polemics reputed as 
bourgeois of the old liberal parties. This state, said 
the socialists, is going toward imperialism; and, for 
the benefit of the higher bourgeoisie, it is going toward 
war. But the progressive unification of the trusts, 
the concentration of the means of production and ex- 
change, in short, the vigorous centralization of the 
political and administrative powers, will facilitate the 
socialization of all the resources and all the forces. 
The proletarian conquest of the state will thus be 
hastened by the evolution of the present economic and 
political régime. Good apostles, who, on the day when 
the cataclysm of war that they did not know how 
to stop and perhaps did not want to stop was let 
loose, discover that in each country the working-class 
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js conjointly liable for the capitalism of the country 
and consequently for its imperialism; so that the 
working-class, even in a war of aggression, is urged by 
its leaders to fight at the side of those who are respon- 
sible for the crime. Certainly this is not a doctrine 
that can ever lay claim to justice! 

Bourgeois or socialist, these doctrines commit the 
same sophism: they define law by that which is its 
limitation, by the forces which encumber it, by the 
old social forces, today somewhat attenuated in their 
brutality, but unchanged in their nature. For indeed, 
it is impossible ever to make right (law, droit) issue 
from might; for right is of another order. 

The birth of law and justice in human relations is 
one of the most profound acts elaborated in the con- 
sciences of men and nations. Law, like morality, is 
born of that profound sentiment within, which pro- 
pounds the identity of self and of others. “Insane, who 
believes that I am not thou!” cried Victor Hugo. And 
so there is but one source of law and authority, and 
that is the affirmation of an equal liberty by all those 
who feel themselves thus allied and identical. Col- 
lectivities alone have authority over the individual, 
because they are destined to create enlarged liberties 
and greater equality; if some day they may do this 
fraternally, they are peremptory today, because ele- 
mentary rights must be assured. But, for this belief, 
which is the democratic belief and which will one day 
be the belief of all men, no authority is delegated 
from above, nar belongs to any superior caste or any 
sovereign. The divine law resides only in the human 
conscience of all and of each. Social authority is a 
delegation of individual consciences. We band to- 
gether with those who resemble us and whom we 
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recognize as our equals in liberty and in law, bya 
consent which is first emotional, afterwards rational, 
The authority of the state is not different in its nature 
from that of any other collectivity to which we belong, 

Every one of these communities has its ideal or 
feeling aspect as well as its legal aspect. Our families 
and our towns are dear to our hearts. And they have 
also always had, for purposes of litigation, their arma- 
ture of positive law. The country that we love in its 
legal aspect is called the state, to which, for purposes 
of litigation, we have delegated our powers of con- 
straint over ourselves and over our fellow-citizens. It 
is contrary to our consciences and to our consciousness 
of our rights, for us to imagine a state in which the 
authority does not convey the mandate of our liberty. 
We cannot, therefore, obey a state which oppresses 
our consciences and our families, because that would 
no longer be a country. In the same way, if we ask 
for nothing better than some day to submit our law- 
suits to a Society of Nations, it is on the condition that 
this Society, descended from the sphere of the ideal 
into the sphere of reality, should first recognize the 
entire equality of rights and the complete liberty of 
all countries. 

Concerning law, authority, the state, and the rela- 
tions between states, we thus uphold rational affirma- 
tions which are opposed to the German doctrine of the 
nineteenth century. Compulsion does not make 
right, it comes only to sanction it. It is a guaranty 
against the aggressions of barbarism and egotism. In 
the civil and penal order, measures of coercion are 
only a legitimate defense, a reaction of distress. That 
is why they always come too late. They would re- 
establish the mutilated right if they could, or at least 
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they fortify the respect for the right. They can neither 
preserve this right, in so far as it has not been injured, 
nor establish it in itself. Let us ponder this example of 
private law, in order better to understand public 
international law. 

In every nation the relations between individuals 
are regulated by contracts, by pacts (pacta, from 
paciscor), which are dominated by a system recognized 
by all, a universal and durable agreement, which is 
social peace (pax, also from paciscor). In the same 
way, relations exist between nations, which are al- 
ready protected by rules recognized in free treaties. 
These relations already contain the promise of an 
international generalized agreement. Some day these 
various pacts will bring about between the nations a 
great universal and durable pact which is peace. This 
peace alone is the right, the law; and in this sense, 
humanity has a right to a total, universal and eternal 
peace. 

This right cannot be created by force. Force can 
only come to its aid. It cannot even create the rights 
which are at the bottom of the free transactions be- 
tween nations. But these rights must be defended! 
This reaction of distress is defensive warfare. It also 
always comes too late! And it is not itself party to 
the right because a right is of another order than force. 
Nevertheless, in the absence of a repressive organiza- 
tion which would put its force at the service of the 
Society of Nations, a defensive war is the sole method 
which keeps the law from disappearing from among 
men. In any case, a war of aggression, that is to say, 
a war of conquest, or even a preventive war, is above 
all an inexpiable violation of the law (right, droit); 
first, because it denies the very object of the law; 
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second, because it misconceives the help that law can 
receive from force. These two kinds of war ought to 
disappear forever from the political methods permitted 
between civilized peoples. 


IV. NECESSITIES AND HOPES 


If such is our belief on the subject of law, the state, 
authority, and our relations with other countries, what 
do we think about the kind of peace that we can make 
with Germany? The German people has its right to 
peace like all other peoples. What is admirable in 
the war that we are waging is that it cannot leave 
room for hatred, being a war for right.!® But, under- 
stand me well, the German people must first let the 
law be restored, the law which, through the fault of 
their governors and through their own complicity, has 
suffered the most brutal and the most extensive viola- 
tion known to history. Against this eruption of force 
the defensive reaction which went out to check it was 
prompt and is still growing in strength. To it falls 
the duty of repairing other outrages committed pre- 
viously by the same German people and since unpun- 
ished. The German nation with which we shall have 
to treat will not be territorially the same that spread 
its successive tides of rapine over the map of Europe. 


19 T have since found the same thought more eloquently expressed 
in a speech delivered by Mr. Nicholas Murray Butler, President of 
Columbia University, at the Commercial Club of Cincinnati, on the 
21st of April, 1917: “Never chant a hymn of hate against those who, 
for the time being, are worshiping a false god. A hymn of hate is 
just as displeasing in English as it is in German. We are concerned 
here in a conflict too solemn and too frightful to leave place for 
hatred; for if the issue is such as we wish it to be, we shall lift yet 
another nation up to the sublime plane of our own principles—a 
nation that is today powerfully armed against us.” Looking Forward, 
IQI7. 
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These people must understand that the politics of 
conquest carried on by their leaders for a hundred 
years—and more—and taught by every manner of 
educational, scientific, and religious propaganda, is 
composed of a series of evil affairs, just as it is a series 
of unlucky strokes. The peace that we shall make 
must not be a patched up peace. The present difficulty 
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ew is not so much how to conclude a sort of half peace, 
lake which for a long time to come would sanction the old 
t to injustices and which would always be an encourage- 
> in ment to begin the same criminal enterprises all over 
ave again; the difficulty is to make a peace which will pre- 
ler- vent Europe from being German in 1950. 

the And this is why the crafty beginnings of this enter- 
- of prise, so long unrecognized, must be destroyed. The 
has peace must be, in the first place, a peace of restitutions: 
la- Alsace and Lorraine returned to France, with the 
rce frontiers of 1789—that is understood; Schleswig re- 
as turned to Denmark, and perhaps a neutral guaranty 
Ils established between Denmark and Germany so that 
-e- the Danes will not again easily be the object of a 
n- sudden attack—that is understood; Poland restored 
ve in its entirety and given access to the sea—that is 
id understood; and all the irredentist countries, Italian, 
e. Rumanian, Czecho-Slovak, and Slovene—and Hel- 
“d lenic—for which since 1915 no statute of liberty could 





be established—these should be unconditionally set 
free. We can only mention cursorily these matters 
upon which the allies are in accord. We can permit 
ourselves to believe that we have the strength to ob- 
tain these restitutions and along with them material 
reparation for the injuries that have accompanied the 
German aggression and occupation since 1914. The 
manner of action which will bring about this repara- 
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tion is the business of the responsible statesmen and 
military chiefs. 

For us, it is important to know what must be 
changed within Germany, so that her people will no 
longer be in a mood to let themselves be led by the 
chiefs who started the war. If the bourgeoisie and the 
bureaucracy and the science of Germany are cor- 
rupted by the Prussian system, first of all this system 
must be broken up. The bourgeoisie that has been 
humbled or seduced must be reinstated and the Ger- 
man mind, so forgetful of its occidental tradition, 
must be regenerated. 

The keystone of the Prussian system imposed on 
Germany is the Prussian monarchy. Then, first of all, 
this monarchy must be abolished. In 1848, Frederick 
William IV. could not be dethroned. A clique of 
junkers led by “Prince Shellfire” (afterwards known as 
William I.) and by certain occult chiefs, of one of 
whom, Bismarck, the king himself said that he had an 
“odor of blood,” again seized the power. Germany 
owes it to us to take up her interrupted revolution of 
1848 and to put it through. 

And here we shall run against scruples among the 
Allies. We shall hear it said that this is to accept 
once more the principle of the Holy Alliance; and 
that it is an interference, doomed to failure, into the 
internal affairs of another people; and that it would 
stir up a revolt of this people as it stirred up a revolt 
in France after 1815. This scruple is a scruple of peace 
and not a scruple of war. The Germans do not feel 
in the least embarrassed about intervening at this 
moment in the internal affairs of six French départe- 
ments, of several Russian provinces, of all of Belgium, 
all Serbia, all Rumanian Valachia. They would in- 
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tervene permanently in the internal affairs of any of 
these countries that they were able to keep. We do 
not plan to do anything of this sort. But democracies 
must not be deprived of a means of action which 
monarchies know how to use. 

Every new system that takes over the power in any 
nation demands, first of all, to be recognized by other 
governments. This recognition is not in the least a 
formality. It is a serious act of international law. A 
government which is not recognized by the civilized 
nations is virtually in a state of war with them until 
it succeeds in inspiring their confidence. There have 
been cases where the refusal of confidence has gone 
so far as a summons to abdicate. The governments of 
Europe refused for a long time to recognize our first 
Republic, then Louis Philippe, the Second Republic 
and Napoleon III. They formally required the abdi- 
cation of Napoleon I., without which, to speak the 
truth, Europe could not re-establish order. It is not 
forbidden to liberal nations in coalition to demand of 
Germany, or to impose on her, certain pledges of peace, 
just as the reactionary coalition of 1815 demanded 
them of France—suspected as she was of a revolu- 
tionary spirit even under Napoleon! For the Napo- 
leonic liberalism was belligerent! This is why the 
peoples of Europe were within their rights in demand- 
ing the disappearance of the Napoleonic dynasty. 
The western coalition of today has even more reason 
to demand the disappearance of the Hohenzollern 
dynasty. 

However, as Germany, in public law, is not a mon- 
archy but a corporation of associated monarchic states, 
over which Prussia merely exercises a presidency, the 
whole corporation of monarchs must be broken up. 
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They are, indeed, only a pack of hounds held in leash 
by the great chief huntsman. We must make it 
understood that there can no longer be a military, 
corporative monarchy in Europe, one in will, secret, 
terrible, possessing the industrial and military means 
of hurling across all its frontiers an army virtually 
concentrated in advance, mobilized in eight days and 
ready to trample under foot whoever dares oppose 
one of its wishes or the will of the multitudes in whom 
it knows how to fanaticize the greed. Europe and the 
world refuse henceforth to recognize this modernized 
form of absolutism. They will not treat with it. 
This is not to say that the Allies will impose a con- 
stitution on Germany. The German people will them- 
selves choose their form of government, to the exclu- 
sion of the one that has tyrannized over the world. 
They will have the amount of liberty of which they 
are worthy. For liberty cannot be imposed; each 
man and each nation must make his own. But the 
Allies will treat only with a free people; and it is intol- 
erable for the world that this corporation of dynasties 
and the kind of government to which the present war 
is imputable should continue to exist. The Allies 
cannot lay down their arms until the day on which 
the German people shall have broken this form of 
government and dismissed these corporated monarchs. 
If the German people, in a spirit of obstinate pride 
which would once more make them the accomplices 
of their government, should refuse to sacrifice their 
monarchs and their sham “constitution’—that is to 
say, the system of military bureaucracy which is per- 
petuating the ancien régime in the height of the twen- 
tieth century—we need not believe that there is no 
punishment for them. Such punishment would exist, 
[ 88} 
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even though the Allies, through weariness or impover- 
ishment, were to dream of stopping the bloodshed. 
War, according to Clausewitz, is “politics continued 
by other means.” Inversely, politics may also have 
the right to continue the work of war against a preying 
nation, even into the time of peace. This would cer- 
tainly be necessary if we did not achieve a total and 
profound peace, guaranteed by a recasting of the in- 
stitutions of the German people and by a regeneration 
of their spirit. 

We are not of those who extol this continuation of 
war in time of peace. We want first a complete vic- 
tory and then total peace. But Germany must know 
that this continuation of war into peace is possible if 
she refuses to give the reparations and pledges which 
the law demands. There are economic methods of 
breaking the arrogance of the German agrarians. 
There are economic methods of breaking even the new 
prosperity of the German peasants. There is a way 
of checking forever the forward impulse of German 
industry and of curbing the great industrial capital- 
ism, in coalition with the junkers and, at the same 
time, the German working-people who have demanded 
their share in the casting of the net attempted by big 
industry. 

There are certain forms of the industrial and agri- 
cultural boycott, under which the German people, 
surrounded by a hostility equivalent to the worst kind 
of blockade, would no longer be able to continue the 
proud prosperity of its life before the war. The rich 
classes would be ruined; the people could no longer 
bring up their superfluity of -children, formerly so 
easily absorbed by a flourishing industry; the peas- 
ants and laborers of the decimated population would 
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be reduced to emigration. But they would go, these 
German emigrants, to countries forewarned, countries 
that would no longer permit any organized espionage 
nor any sly infiltration into their affairs, nor any mas- 
querade of false naturalization under the Delbriick 
law. Then perhaps, enlightened at last by the dis- 
approval which would cause to weigh heavily on them 
the political system against which they had never 
known how to revolt and which they had toferated in 
order to benefit by its military successes, they would 
again become the modest Germans of 1848. These 
also were emigrants. But this was the protestation of 
their liberalism; and in the countries that received 
them, they were in advance the friends of all the liberal 
causes. 

This punishment accomplished—for which we do 
not clamor but which might become necessary—it will 
be time, perhaps, to attempt a peaceful federation of 
the nations. This will admit no Central Europe— 
Mittel-Europa—which promised to be only a prodi- 
gious fortress with dissembled posterns for sorties and 
with saps pushed far in advance of all its bastioned 
fronts. This will be an organization of law, under- 
stood in such a way that the defensive reaction, 
should the law be violated, would be both immediate 
and enormous, because it would sum up all the means 
of action of all the countries united to establish it. 
This, however, is another subject, the most difficult of 
all, upon which light will come only little by little, by 
means of legal discussion and experimental gropings, 
demanding the greatest effort that it has ever been 
possible to make in the organization of human 
societies. 

[90] 
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To this organization of peace, what will the Ger- 
mans bring? Thus far they have never brought any- 
thing but obstacles. They have not known how to 
organize anything but war and an invasive industry 
to prolong or exploit or prepare for war. Perhaps, 
however, some day, under the crushing pressure of 
the facts, they will bring something better. Their 
critical spirit, applied to so many subjects, will per- 
haps some day be applied to political subjects aban- 
doned formerly to the mysterious decisions of the 
staff and the bureaucracy. Their humanitarianism 
of other days will reawaken. This regeneration is 
possible, but it can come only through their defeat. 

They will then find it profitable to re-read such 
theoreticians as Nietzsche, in whom is to be found at 
the same time the last child of the Hellenizing classi- 
cism of Goethe and the most rigorous of lay-moralists, 
formed in the school of the Nazarene. As Plato wept 
to see the Greeks spill Hellenic blood in floods during 
the constant wars of extermination from city to city, 
so Nietzsche, more eloquently than any other of his 
generation, wept at the idea of seeing Europeans 
spilling European blood.2° He could not endure in 
Germany “the spirit of littleness and servility which 
penetrates everything, down to the last little village, 
down to the least little village newspaper, and up to 
the most respected artists and savants.” 74 He could 
not accustom himself to the German idea of force. 
“The Germans imagine that force is necessarily mani- 
fested by hardness and cruelty. They submit, there- 
fore, willingly and with admiration.. . . They 


*0 Nietzsche, Menschliches, Allzumenschliches, I, par. 442. 
*t Posthumous fragments of Menschliches, Allzumenschliches (Works 
XI, par. 539). 
lor] 
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taste of terror with devotion. It is not easy for them 
to believe that there is force in gentleness and ip 
silence.” 

He observed of the Germans that the psychological 
basis of every soul is the will to be strong. But to this 
psychologist who seeks to apply the results of trans- 
formism to the moral world, “the will to be strong” is 
only the rude trunk out of which are developed the 
refined and ennobled instincts. This will does not 
exist in its primitive dimensions, he says, except in the 
avid slave, for whom the discipline of slavery is neces- 
sary, as is afterwards the slow rising up which trans- 
forms him. Real power, on the contrary, he says in 
Morgenréte, lies in gentle and courteous souls. The 
thoughts that direct the world come “on the feet of 
doves,” declares Zarathustra. For the importance lies 
in the values; and throughout the system of Nietzsche 
it is the values which in the last analysis give direction 


to the use of the powers. This is the Germany, 
attached once more to the immaterial values of civili- 
zation, that we could receive into the Society of 
Nations. 


CHARLES ANDLER 
22 Ibid., par. 543. 
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I 


THE PARIS COVENANT FOR 
A LEAGUE OF NATIONS 


By WILLIAM HowWARD TAFT 


Address delivered at the Metropolitan Opera House 
New York, March 4, 1919 


We are here tonight in sight of a League of Peace, 
of what I have ever regarded as the “Promised Land.” 
Such a war as the last is a hideous blot on our Christian 
civilization. The inconsistency is as foul as was slav- 
ery under the Declaration of Independence. If Chris- 
tian nations cannot now be brought into a united 
effort to suppress a recurrence of such a contest it will 
be a shame to modern society. 

During my administration I attempted to secure 
treaties of universal arbitration between this country 
and France and England, by which all issues depend- 
ing for their settlement upon legal principles were to 
be submitted to an international court for final deci- 
sion. These treaties were emasculated by the Senate, 
yielding to the spirit which proceeds, unconsciously 
doubtless, but truly, from the conviction that the only 
thing that will secure to a nation the justice it wishes 
to secure is force; that agreements between nations to 
settle controversies justly and peaceably should never 
be given any weight in national policy; that in deal- 
ing between civilized nations we must assume that 
each nation is conspiring to deprive us of our inde- 
pendence and our prosperity; that there is no impar- 
tial tribunal to which we can entrust the decision of 
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any question vitally affecting our interests or our 
honor, and that we can afford to make no agreement 
from which we may not immediately withdraw, and 
whose temporary operation to our detriment may not 
be expressly a ground for ending it. This is the doc. 
trine of despair. It leads necessarily to the conclusion 
that our only recourse to avoid war is competitive 
armament, with its dreadful burdens and its constant 
temptation to the war it seeks to avoid. 

The first important covenant with reference to peace 
and war in the Constitution of the League is that look- 
ing to a reduction of armament by all nations. The 
Executive Council, consisting of representatives of the 
United States, the British Empire, France, Italy, 
Japan, and of four other nations to be selected by the 
body of delegates, is to consider how much the arma- 
ments of the nations should be reduced, having regard 
to the safety of each of the nations and their obliga- 
tions under the League. Having reached a conclusion 
as to the proportionate limits of each nation’s arma- 
ment, it submits its conclusion to each nation, which 
may or may not agree to the limit thus recommended; 
but when an agreement is reached it covenants to keep 
within that limit until, by application to the Executive 
Council, the limit may be raised. In other words, each 
nation agrees to its own limitation. Having so agreed 
it must keep within it. 

The importance of providing for a reduction of 
armament every one recognizes. It is affirmed in the 
newly proposed Senate resolution. Can we not trust 
our Congress to fix a limitation safe for the country 
and to stick to it? If we can’t, no country can. Yet 
all the rest are anxious to do this and they are far 
more exposed than we. 

[6] 
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The character of this obligation is affected by the 
time during which the covenants of the League remain 
binding. There is no stipulation as to how long this is. 
In my judgment there should be a period of ten years 
or a permission for any member of the League to 
withdraw from the covenant by giving a reasonable 
notice of one or two years of its intention to do so. 

The members of the League and the non-members 
are required, the former by their covenant, the latter 
by an enforced obligation, to submit all differences be- 
tween them not capable of being settled by negotia- 
tion to arbitration before a tribunal composed as the 
parties may agree. They are required to covenant to 
abide the award. Should either party deem the ques- 
tion one not proper for arbitration then it is to be 
taken up by the Executive Council of the League. 
The Executive Council mediates between the parties 
and secures a voluntary settlement of the question if 
possible; if it fails, it makes a report. If the report is 
unanimous, the Executive Council is to recommend 
what shall be done to carry into effect its recommenda- 
tion. If there is a dissenting vote, then the majority 
report is published, and the minority report, if desired, 
and no further action is taken. If either party or the 
Executive Council itself desires, the mediating func- 
tion is to be discharged by the body of delegates in 
which every member of the League has one vote. 
There is no direction as to what shall be done with 
reference to the recommendation of proper measures 
to be taken, and the whole matter is then left for such 
further action as the members of the League agree 
upon. There is no covenant by the defeated party 
that it will comply with the unanimous report of the 
Executive Council or the Body of the League. 
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And right here I wish to take up the objection made 
to the League that under this machinery we might be 
compelled to receive immigrants contrary to our 
national desire from Japan or China. We could and 
would refuse to submit the issue to arbitration. It 
would then go to mediation. In my judgment the 
Council as a mediating body should not take jurisdic. 
tion to consider such a difference. Immigration by 
international law is a domestic question completely 
within the control of the government into which im- 
migration is sought, unless the question of immigration 
is the subject of treaty stipulation between two coun- 
tries. If, however, it be said that there is no limitation 
in the covenant of the differences to be mediated, 
clearly we would run no risk of receiving from the 
large body of delegates of all the members of the 
League a unanimous report recommending a settle- 
ment by which Japanese immigrants shall be ad- 
mitted to our shores or Japanese applicants be ad- 
mitted to our citizenship, contrary to our protest. 
But were it made, we are under no covenant to obey 
such recommendation. If it could be imagined that 
all of the other nations of the world would thus unite 
their military forces to compel us to receive Japanese 
immigrants under the covenant, why would they not 
do so without the covenant? 

These articles compelling submission of differences 
either to arbitration or mediation are not complete 
machinery for settlement by peaceable means of all 
issues arising between nations. But they are a sub- 
stantial step forward. They are an unambitious plan 
to settle as many questions as possible by arbitration 
or mediation. They illustrate the spirit of those who 

[8] 
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drafted this covenant and their sensible desire not to 
attempt more till after actual experience. 

The next covenant is that the nations shall not begin 
war until three months after the arbitration award or 
the recommendation of compromise, and not then if 
the defendant nation against whom the award or 
recommendation has been made shall comply with it. 
This is the great restraint of war imposed by the cov- 
enant upon members of the League and non-members. 
It is said that this would prevent our resistance to a 
border raid of Mexico or self-defense against any inva- 
sion. This is a most extreme construction. If a 
nation refuses submission at all, as it does when it 
begins an attack, the nation attacked is released in- 
stanter from its obligation to submit and is restored to 
the complete power of self-defense. Had this objection 
not been raised in the Senate one would not have 
deemed it necessary to answer so unwarranted a sug- 
gestion. 

If the defendant nation does not comply with the 
award or unanimous report, then the plaintiff nation 
can begin war and carry out such complete remedy as 
the circumstances enable it to do. But if the defen- 
dant nation does comply with the award or unanimous 
report, then the plaintiff nation must be content with 
such compliance. It runs the risk of not getting all 
that it thought it ought to have or might have by war, 
but as it is asking affirmative relief it must be seeking 
some less vital interest than its political independence 
or territorial integrity, and the limitation is not one 
which can be dangerous to its sovereignty. 

The third covenant, the penalizing covenant, is that 
if a nation begins war, in violation of its covenant, 
then ipso facto that is an act of war against every 
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member of the League, and the members of the 
League are required definitely and distinctly to levy 
a boycott on the covenant-breaking nation and to cut 
off from it all commercial, trade, financial, personal, 
and official relations between them and their citizens 
and it and its citizens. Indeed, the boycott is com- 
pound or secondary, in that it is directed against any 
non-members of the League continuing to deal with 
the outlaw nation. This is an obligation operative at 
once on each member of the League. With us the Ex- 
ecutive Council would report the violation of the 
covenant to the President and that would be reported 
to Congress, and Congress would then, by reason of 
the covenant of the League, be under an honorable 
legal and moral obligation to levy an embargo and 
prevent all intercourse of every kind between this 
nation and the covenant-breaking nation. 

The extent of this penalty and its heavy withering 
effect when the hostile action includes all members of 
the League, as well as all non-members, may be easily 
appreciated. The prospect of such an isolation would 
- be likely to frighten any member of the League from 
a reckless violation of its covenant to begin war. It 
is inconceivable that any small nation, dependent as 
it must be on larger nations for its trade and suste- 
nance, indeed for its food and raw material, would for 
a moment court such a destructive ostracism as this 
would be. 

Other covenants of the penalizing article impose on 
the members of the League the duty of sharing the 
expense of a boycott with any nation upon which it 
has fallen with uneven weight and of supporting such 
a nation in its resistance to any special measures 
directed against it by the outlaw nation. But there 
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is no specific requirement as to the character of the 
support beyond the obligation of the boycott, the 
contribution of expenses and the obligaticn of each 
member of the League to permit the passage through 
its territory of forces of other members of the League 
codperating with military forces against the outlaw 
nation. 

If, however, the boycott does not prove sufficient, 
then the Executive Council is to recommend the 
number of the military and naval forces to be con- 
tributed by the members of the League to protect the 
covenants of the League in such a case. There is no 
specific covenant by which they agree to furnish any 
amount of force, or, indeed, any force at all, to a 
League army. The use of the word “recommend” in 
describing the function of the Executive Council 
shows that the question whether such forces shall be 
contributed and what shall be their amount must ulti- 
mately address itself to the members of the League for 
their decision and action. There is this radical and 
important difference, therefore, between the obliga- 
tion to lay a boycott and the obligation to furnish 
military force, and doubtless this distinction was in- 
sisted upon and reached by a compromise. The term 
“recommendation” cannot be interpreted to impose 
any imperative obligation on those to whom the 
recommendation is directed. 

By Article X, the high contracting parties under- 
take to respect and preserve against external aggres- 
sion the political independence and the territorial in- 
tegrity of every member of the League, and when these 
are attacked or threatened the Executive Council is to 
advise as to the proper means to fulfil this obligation. 
The same acts or series of acts which make Article X 
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applicable will be a breach of the covenant which 
creates an outlaw nation under Article XVI, so that 
all nations must begin a boycott against any nation 
thus breaking the territorial integrity or overthrowing 
the independence of a member of the League. Indeed, 
Article X will usually not be applicable until a war 
shall be fought to the point showing its specific pur- 
pose. Protection against it will usually be necessary 
in preventing, in a treaty of peace, the appropriation 
of territory or the interference with the sovereignty of 
the attacked and defeated nation. We have seen this 
in the construction of the Monroe Doctrine put upon 
it by Secretary Seward and President Roosevelt. The 
former, when Spain attacked Chili and Chili appealed 
to the United States to protect it, advised Spain that 
under the policy. of the United States it would not 
interfere to prevent the punishment by war of an 
American nation by a non-American nation, provided 
it did not extend to a permanent deprivation of its 
territory or an overthrow of its sovereignty. President 
Roosevelt, in the Venezuelan matter, also announced 
that the Monroe Doctrine did not prevent nations 
from proceeding by force to collect their debts pro- 
vided oppressive measures were not used which would 
deprive the nation of its independence or territorial 
integrity. This furnishes an analogy for the proper 
construction of Article X. 

The fact that the Executive Council is to advise 
what means shall be taken to fulfil the obligation shows 
that they are to be such as each nation shall deem 
proper and fair under the circumstances, considering 
its remoteness from the country and the fact that the 
nearer presence of other nations should induce them 
to furnish the requisite military force. It thus seems 
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to me clear that the question, both under Article 
XVIII, and under Article X, as to whether the United 
States shall declare war and what forces it shall fur- 
nish, are remitted to the voluntary action of the Con- 
gress of the United States under the constitution, 
having regard for a fair division between all the na- 
tions of the burden to be borne under the League and 
the proper means to be adopted, whether by the en- 
joined and inevitable boycott alone, or by the advance 
of loans of money, or by the declaration of war and 
the use of military force. This is as it should be. It 
fixes the obligation of action in such a way that 
American nations will attend to America and Euro- 
pean nations will attend to Europe and Asiatic na- 
tions to Asia, unless all deem the situation so threaten- 
ing to the world and to their own interests that they 
should take a more active part. It seems to me that 
appropriate words might be added to the pact which 
should show distinctly this distribution of obligation. 
This will relieve those anxious in respect to the Mon- 
roe Doctrine to exclude from forcible intervention by 
European or Asiatic nations in issues between Ameri- 
can nations until requested by the United States or 
an executive council of the American nations framed 
for the purpose. 

Objection is made that Great Britain might have 
more delegates in the Executive Council than other 
countries. This is an error. The British Empire, 
which, of course, includes its dominions, is limited to 
one delegate in the Executive Council. Provision is 
made by which upon a vote of two-thirds of the body 
of delegates new members may be admitted who are 
independent states or are self-governing dominions or 
colonies. Under this Canada and Australia and 
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South Africa might be admitted as delegates. I pre. 
sume, too, the Philippines might be admitted. But 
the function of the body of delegates is not one which 
makes its membership of great importance. When it 
acts as a mediating and compromising body its re. 
ports must be unanimous to have any effect. The 
addition of members, therefore, is not likely to create 
greater probability of unanimity. More than this, the 
large number of countries who will become members 
will minimize any important British influence from 
the addition of such dominions and colonies since they 
are really admitted because they have different inter- 
ests from their mother country. The suggestion that 
Great Britain will have any greater power than other 
member nations in shaping the policy of the League in 
really critical matters, when analyzed, will be seen to 
have no foundation whatever. 

A proposed resolution in the Senate recites that the 
Constitution of the League of Nations in the form now 
proposed should not be accepted by the United States, 
although the sense of the Senate is that the nations of 
the world should unite to promote peace and general 
disarmament. The resolution further recites that the 
negotiations on the part of the United States should 
immediately be directed to the utmost expedition of 
the urgent business of negotiating peace terms with 
Germany satisfactory to the United States and the 
nations with whom the United States is associated in 
the war against the German government, and that the 
proposal for a League of Nations to insure the per- 
manent peace of the world should then be taken up 
for careful and serious consideration. It is said that 
this resolution will be supported by thirty-seven mem- 
bers of the new Senate, and thus defeat the confirma- 
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tion of any treaty which includes the present proposed 
covenant of Paris. 

The President of the United States is the authority 
under the Federal Constitution which initiates the 
form of treaties and which at the outset determines 
what subject matter they shall include. Therefore, if 
it shall seem to the President of the United States and 
to those acting with him and with similar authority 
for other nations that a treaty of peace cannot be con- 
cluded except with a covenant providing for a League 
of Nations, in substance like that now proposed, as a 
condition precedent to the proper operation and ef- 
fectiveness of the treaty itself, it will be the duty of the 
President and his fellow delegates to the conference to 
insert such a covenant in the treaty. If, accordingly, 
such a covenant shall be incorporated in a treaty of 
peace, signed by the representatives of the Powers and 
shall be brought back by the President and submitted 
by him to the Senate, the question which will address 
itself to the proponents of this Senate resolution will 
be not whether they would prefer to consider a League 
of Nations after the treaty of peace but whether they 
will feel justified in defeating or postponing a treaty 
because it contains a constitution of a League of Na- 
tions deemed by the President necessary to the kind 
of peace which all seek. 

The covenant of Paris, which is now a covenant only 
between the nations at war with Germany, including 
the seven nations who actually won the war, is essen- 
tial to an effective treaty of peace to accomplish the 
purposes of the war; for the purposes of the war were 
to defeat militarism, to make the world safe for democ- 
racy, and to secure permanent peace. 
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Under the informal agreement between the nations 
who won this war, outlined in the President’s message 
of January 8, 1918, as qualified by the Entente Allies 
before the armistice, we are to create and recognize as 
independent states four nations forming a bulwark 
between Germany and Russia to prevent future in- 
trigues by Germany to secure control of Russia. In 
the process we are to carve these new nations out of 
the great autocracies, Russia, Germany, and Austria. 
We are to give German and Austrian Poland to the 
republic of Poland, to set up the Czechoslovak state 
of ten million inhabitants between Germany and 
Austria-Hungary, as well as the Jugoslav state carved 
out of Austria and Hungary in the south. We are to 
fix new boundaries in the Balkans, with Rumania 
enlarged by Transylvania and Bessarabia, and to make 
an internationalized government at Constantinople, 
keeping ward over the passage between the Black Sea 
and the Aegean, and to establish autonomous domin- 
ions in Palestine, Syria, Armenia, and Mesopotamia. 
This plan for the peace and the reasons for it were set 
out with great force and vision by Senator Lodge in 
a speech last January. The chief purpose of the plan 
is to take away the possibility that Germany shall 
ever again conceive and carry toward accomplish- 
ment her dream of the control of Russia and of a 
Middle European and Asiatic Empire, reaching from 
Hamburg to the Persian Gulf. 

The plan thus requires not only the establishment 
but the continued maintenance of seven new republics 
in Europe and several autonomies in Asia Minor. We 
are to create twenty nations instead of four; and we 
are to carve the new ones out of the old ones. The 
peoples of the new republics will not have had experi- 
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ence in self-government. They are the children of the 
League of Nations, as Cuba has been our child. The 
League must continue to be a guardian of their inter- 
nal stability, if they are to serve their purpose. Their 
natural resentment for past oppression against the 
neighboring countries out of which they have been 
carved and the corresponding hatred of them by the 
defeated peoples of those countries will at once pro- 
duce controversies innumerable over the interpreta- 
tion of the treaty and its application. Even the new 
countries as between themselves, with their natural 
lack of self-restraint and their indefinite ideas of their 
powers, have already come into forced conflict. 

Unless there be some means for authoritatively in- 
terpreting the treaty and applying it, and unless the 
power of the League be behind it to give effect to such 
interpretation and application, the treaty instead of 
producing peace will produce a state of continued war. 

More than this, in the dark background is the 
threatening spectre of Bolshevism, hard, cruel, mur- 
derous, uncompromising, destructive of Christian civi- 
lization, militant in pressing its hideous doctrines upon 
other peoples and insidious in its propaganda among 
the lowest element in every country. Against the 
chaos and the explosive dangers of Bolshevism, 
throughout all the countries of Europe, a League of 
Nations must be established to settle controversies 
peaceably and to enforce the settlement. 

If it be said that the European nations should unite 
in a league to maintain these independent states and 
settle the difficulties arising between them and the 
older states in the sphere of war, as well as to resist 
Bolshevism, it is sufficient to say that the withdrawal 
of the United States from the League of Nations will 
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weaken it immeasurably. The disinterestedness of the 
United States, its position as the greatest Power in the 
world in view of its people and their intelligence and 
adaptability, its enormous natural resources, and its 
potential military power, demonstrated on the fields 
of France and Belgium, make its membership in the 
League indispensable. The confidence of the world in 
its disinterestedness and in its pure democracy will 
enormously enhance the prestige and power of the 
League’s earnest desire for peace with justice. 

For the United States to withdraw would make a 
league of other nations nothing but a return to the 
system of alliances and the balance of power with a 
certain speedy recurrence of war, in which the United 
States would be as certainly involved as it was in this 
war. The new inventions for the destruction of men 
and peoples would finally result in world suicide, while 
in the interval there would be a story of progressive 


competition in armaments, with all their heavy bur- 
dens upon the peoples of the nations, already op- 
pressed almost to the point of exhaustion. With such 
a prospect and to avoid such results the United States 
should not hesitate to take its place with the other 
responsible nations of the world and make the light 
concessions and assume the light burdens involved in 


membership in the League. 

No critic of the League has offered a single con- 
structive suggestion to meet the crisis that I have 
thus summarily touched upon. The resolution of the 
Senate does not suggest or refer in any way to ma- 
chinery by which the function of the League of Nations 
in steadying Europe and the maintaining of the peace 
agreed upon in the peace treaty shall be secured. 
Well may the President, therefore, decline to comply 

[18] 





641 


with the suggestions of the proposed resolution. Well 
may he say when he returns with the treaty, of which 
the covenant shall be a most important and indis- 
pensable part, “If you would postpone peace, if you 
would defeat it, you can refuse to ratify the treaty. 
Amend it by striking out the covenant and you will 
leave confusion worse confounded, with the objects of 
the war unattained and sacrificed and Europe and the 
world in dangerous chaos.” 

Objection is made that the covenant of the League 
isa departure from the traditional policy of the United 
States following the advice of Washington in avoiding 
entangling alliances with European nations. The 
European war into which we were drawn demonstrates 
that the policy is no longer possible for the United 
States. It has ceased to be a struggling nation. It has 
been made a close neighbor of Great Britain and 
France and Italy and of all the nations of Europe, and 
is in such intimate trade relations that in a general 
European war it never can be a neutral again. It tried 
to be in this war and failed. Whatever nation secures 
the control of the seas will make the United States its 
ally, no matter how formal and careful its neutrality, 
because it will be the sole customer of the United 
States in food, raw material, and war necessities. 
Modern war is carried on in the mines and the work- 
shops and on the farm, as well as in the trenches. The 
former are indispensable to the work in the latter. 
Hence the United States will certainly be drawn. in, 
and hence its interests are inevitably involved in the 
preservation of European peace. These conditions 
and circumstances are so different from those in Wash- 
ington’s day, and are so unlike anything which he 
could have anticipated, that no words of his having 
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relation to selfish offensive and defensive alliances 
such as he described in favor of one nation and 
against another should be given any application to 
the present international status. 

Objection is made that the covenant destroys the 
Monroe Doctrine. The Monroe Doctrine was apn- 
nounced and adopted to keep European monarchies 
from overthrowing the independence of and fastening 
their system upon governments in this hemisphere, 
It has been asserted in various forms, some of them 
extreme, and others less so. I presume that no one 
now would attempt to sustain: the declarations of 
Secretary Olney in his correspondence with Lord Salis- 
bury. But all will probably agree that the sum and 
substance of the Monroe Doctrine is that we do not 
propose in our own interest to allow European nations 
or Asiatic nations to acquire, beyond what they now 
have, through war or purchase or intrigue, territory, 
political power, or strategical opportunity from the 
countries of this hemisphere. Article X of the con- 
stitution of the League is intended to secure this to all 
signatory nations, except that it does not forbid pur- 
chase cf territory or power. 

In some speeches in the Senate intimations have 
been made which enlarge the Monroe Doctrine beyond 
what can be justified. Those who would seek to en- 
force a doctrine which would make the western hemi- 
sphere our own preserve, in which we may impose our 
sovereign will on other countries in what we suppose 
to be their own interest, because, indeed, we have 
done that in the past, should not be sustained. Our 
conquests of western territory, of course, have worked 
greatly for the civilization of the world and for our 
own usefulness and the happiness of those who now 
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occupy that territory; but we have reached a state 
in the world’s history when its progress should be now 
determined and secured under just and peaceful con- 
ditions, and progress through conquest by powerful 
nations should be prevented. 

To suppose that the conditions in America and in 
Europe can be maintained absolutely separate, with 
the great trade relations between North America and 
Europe, is to look backward, not forward. It does 
not face existing conditions. 

The European nations desire our entrance into this 
League, not that they may control America but to 
secure our aid in controlling Europe, and I venture to 
think that they would be relieved if the primary duty 
of keeping peace and policing this western hemisphere 
were relegated to us and our western colleagues. I 
object, however, to such a reservation as was con- 
tained in the Hague Conference against entangling 
alliances, because the recommendation was framed 
before this war and contained provisions as to the so- 
called policy against entangling alliances that are in- 
consistent with the present needs of this nation and of 
the rest of the world if a peaceful future is to be 
secured to both. I would favor, however, a recogni- 
tion of the Monroe Doctrine as I have stated it above 
by specific words in the covenant, and with a further 
provision that the settlement of purely American 
questions should be remitted primarily to the Ameri- 
can nations, with machinery like that of the present 
League, and that European nations should not inter- 
vene unless requested to do so by the American na- 
tions. 

Objection is made to this League on constitutional 
grounds. This League is to be made by the treaty- 
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making power of the United States. What does the 
treaty-making power cover? The Supreme Court of 
the United States, through Mr. Justice Field, in the 
Riggs case, has held that it covers the right to deal by 
contract with all subject-matters which are usually 
dealt with by contract in treaties between nations, 
except it cannot be used to change our form of goy- 
ernment or to part with territory of a State without 
its consent. The Supreme Court has, over and over 
again, through Mr. Chief Justice Marshall, indicated 
that the United States was a nation and a sovereign 
capable of dealing with other nations as such, and 
with all the powers inferable from such sovereignty. 
It is said, however, that the League will change the 
form of our government. But no function or discretion 
is taken from any branch of the government which it 
now performs or exercises. It is asserted that the cov- 
enant delegates to an outside tribunal, vzz., the Exec- 
utive Council, the power vested by the constitution in 
Congress or the Senate. But the Executive Council 
has no power but to recommend to the nations of the 
League courses which those nations may accept or re- 
ject, save in the matter of increasing the limit of arma- 
ment, to which the United States by its Congress, after 
full consideration, shall have consented. Neither the 
Executive Council nor the body of delegates in the 
machinery for the peaceful settling of differences does 
other than to recommend a compromise which the 
United States does not under the League covenant to 
obey. In all other respects these bodies are mere in- 
struments for conference by representatives for devis- 
ing plans which are submitted to the various govern- 
ments of the League for their voluntary acceptance 
and adoption. No obligation of the United States 
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under the League is fixed by action of either the Exec- 
utive Council or the body of delegates. 

Then it is said we have no right to agree to levy an 
embargo and a boycott. It is true that Congress de- 
termines what our commercial relations shall be with 
other countries of the world. It is true that if a boy- 
cott is to be levied Congress must levy it in the form 
of an embargo, as that which was levied by Congress 
in Jefferson’s administration, and the validity of 
which was sustained by the Supreme Court, with John 
Marshall at its head. It is true that Congress might 
repudiate the obligation entered into by the treaty- 
making power and refuse to levy such an embargo. 
But none of these facts would invalidate or render 
unconstitutional a treaty by which the obligation of 
the United States was assumed. 

In other words, the essence of sovereign power is 
that while the sovereign may make a contract, it re- 
tains the power to repudiate it, if it chooses to dis- 
honor its promises. That does not render null the 
original obligation or discredit its binding moral force. 
The nations of Europe are willing to accept, as we 
must be willing to accept from them, mutual promises, 
the one in consideration of the other, in confidence 
that neither will refuse to comply with such promises 
honorably entered into. 

Finally, it is objected that we have no right to agree 
to arbitrate issues. It is said that we might by arbi- 
tration lose our territorial integrity or our political in- 
dependence. This is a stretch of imagination by the 
distinguished Senator who made it, at which we 
marvel. In the face of Article X, which is an under- 
taking to respect the territorial integrity and political 
independence of every member of the League, how 
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could a board of arbitration possibly reach such a 
result? More than that, we do not have to arbitrate, 
If we do not care to arbitrate, we can throw the matter 
into mediation and conciliation, and we do not coy- 
enant to obey the recommendation of compromise by 
the conciliating body. We have been arbitrating 
questions for one hundred years. 

We have stipulated in treaties to arbitrate classes of 
questions long before the questions arise. How would 
we arbitrate under this treaty? The form of the issue 
to be arbitrated would have to be formulated by our 
treaty-making power—the President and the Senate 
of the United States. The award would have to be 
performed by that branch of the government which 
executes awards, generally the Congress of the United 
States. If it involved payment of money, Congress 
would have to appropriate it. If it involved limita- 
tion of armament, Congress would have to limit it. 
If it involved any duty within the legislative power of 
Congress under the Constitution, Congress would have 
to perform it. If Congress sees fit to comply with the 
report of the compromise by the conciliating body, 
Congress will have to make such compliance. 

The covenant takes away the sovereignty of the 
United States only as any contract curtails the free- 
dom of action of an individual which he has volun- 
tarily surrendered for the purpose of the contract and 
to obtain the benefit of it. The covenant creates no 
super-sovereignty. It merely creates contract obli- 
gations. It binds nations to stand together to secure 
compliance with those obligations. That is all. This 
is no different from a contract that we make with one 
nation. If we enter into an important contract with 
another nation to pay money or to do other things of 
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vital interest to that nation and we break it, then we 
expose ourselves to the just effort of that nation by 
force of arms to attempt to compel us to comply with 
our obligations. This covenant of all the nations is 
onlya limited and loose union of the compelling powers 
of many nations to do the same thing. The assertion 
that we are giving up our sovereignty carries us logi- 
cally and necessarily to the absurd result that we can 
not make a contract to do anything with another 
nation because it limits our freedom of action as a 
sovereign. 

Sovereignty is freedom of action of nations. It is 
exactly analogous to the liberty of the individual 
regulated by law. The sovereignty that we should 
insist upon, and the only sovereignty we have a right 
to insist upon, is a sovereignty regulated by interna- 
tional law, international morality, and international 
justice, a sovereignty enjoying the sacred rights which 
sovereignties of other nations may enjoy, a sovereignty 
consistent with the enjoyment of the same sover- 
eignty of other nations. It is a sovereignty limited by 
the law of nations and limited by the obligation of 
contracts fully and freely entered into in respect to 
matters which are usually the subjects of contracts 
between nations. 

The President is now returning to Europe. As the 
representative of this nation in the conference he has 
joined in recommending in this proposed covenant a 
League of Nations for consideration and adoption by 
the conference. He has, meantime, returned home to 
discharge other executive duties, and it has given him 
an opportunity to note a discussion of the League in 
the Senate of the United States and elsewhere. Some 
speeches, notably that of Senator Lodge, have been 
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useful in taking up the League, article by article, crit. 
cizing its language, and expressing doubts either az to 
its meaning or as to its wisdom. 

He will differ, as many others will differ, from Sena. 
tor Lodge in respect to many of the criticisms, but he 
will find many useful suggestions in the constructive 
part of the speech which he will be able to present to 
his colleagues in the corference. They will be especi- 
ally valuable in revising the form of the covenant 
and making reservations to which his colleagues in the 
conference may readily consent, where Senator Lodge 
or the other critics have misunderstood the purpose 
and meaning of the words used. 

This covenant should be in the treaty of peace. It 
is indispensable in ending the war, if the war is to 
accomplish the declared purpose of this nation and 
the world in that war, and if it is to work the prom- 
ised benefit to mankind. We know the President be- 
lieves this and will insist upon it. Our profound sym- 
pathy in his purpose and our prayers for his success 
should go with him in his great mission. 


Address delivered by WILLIAM H. Tart before 
the Economic Club of New York 
March II, 1919 


My friend, Senator Knox, has presented a formid- 
able indictment against the proposed covenant of the 
League of Nations. A number of his colleagues seem 
to have accepted his views as to its meaning. He says 
that it is unconstitutional in that it turns over to the 
Executive Council of the League the power to declare 
and make war for us, to fix our armament and to 
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involve us as a mandatory in all sorts of duties in the 
management of backward peoples. He says that it 
thus transfers the sovereignty of this nation to the 
governing body of the League, which he asserts the 
Executive Council to be. 

When Senator Knox’s attack upon the validity of 
the covenant is analyzed, it will be seen to rest on an 
assumption that the Executive Council is given execu- 
tive powers, which is unwarranted by the text of the 
covenant. The whole function of the Executive Coun- 
cil is to be the medium through which the League 
members are to exchange views, the advisory board to 
consider all matters arising in the field of the League’s 
possible action and to advise the members as to what 
they ought by joint action to do. 

The Council makes few, if any, orders binding on 
the members of the League. After a member of the 
League has agreed not to exceed a limit of armament, 
the Executive Council must consent to raising the 
limit. Where the Executive Council acts as a mediat- 
ing and inquiring body to settle differences not arbi- 
trated, its unanimous recommendation of a settlement 
must satisfy the nation seeking relief, if the defendant 
nation complies with the recommendation. 

These are the only cases in which the United States 
as a member of the League would be bound by action 
of the Executive Council. All other obligations of 
the United States under the League are to be found in 
the covenants of the League, and not in any action of 
the Executive Council. When this is understood 
clearly, the whole structure of Senator Knox’s indict- 
ment falls. 

The Executive Council is a most necessary and use- 
ful body for codrdinating the activities of the League, 
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for initiating consideration by the members of the 
League of their proper joint and individual action, 
and for keeping all advised of the progress of events 
in the field of the League jurisdiction. 

It is impossible in the time I have to follow through 
Senator Knox’s argument in all the Articles of the 
League, but his treatment of Article XVI is a fair 
illustration of the reasons he advances for ascribing 
to the Executive Council super-sovereign power. 

Article XVI is the penalizing section. Whenever a 
member of the League violates its covenant not to 
make war under Article XII, it is an act of war against 
the other members and they are to levy a boycott 
against the outlaw nation. There is in the covenant 
no covenant or agreement by them to make war. An 
act of war does not produce a state of war unless the 
nation acted against chooses to declare and wage war 
on account of it. The Executive Council is given the 
duty of recommending what forces should be furnished 
by members of the League to protect the covenants of 
the League. The members are required to allow mili- 
tary forces of members of the League, coéperating to 
protect the covenants, passage through their territory. 

Of this article Senator Knox says: 

“If any of the high contracting parties breaks its 
covenant under Article XII, then we must fly to arms 
to protect the covenants.” Again he says of it: 
“Whether or not we participate, and the amount of our 
participation in belligerent operations is determined 
not by ourselves, but by the Executive Council in 
which we have seemingly, at most, but one voice out 
of nine. No matter what we think of the controversy, 
no matter how we view the wisdom of a war over the 
cause, we are bound to go to war when and in the 
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manner the Executive Council determines.” Again, 
Senator Knox says the power of the Executive Council 
is that of “recommending what effective military or 
naval forces each member of the League shall contri- 
bute to protect the covenants of the League, not only 
against League members, but non-League members, 
that is,as a practical matter, the power to declare war.” 

I submit in all fairness that there never was a more 
palpable non sequitur than this. I venture to think 
that were Senator Knox charged as Secretary of State 
with construing the obligation of the United States 
under this covenant, he would on behalf of the United 
States summarily reject such a construction. 

By what manner of reasoning can the word “recom- 
mend” be converted into a word of direction or com- 
mand? Yet upon this interpretation of the meaning 
of the words “recommend,” “advise,” and words of 
like import, as they occur in many articles, depends 
his whole argument as to the powers of the Executive 
Council under the covenant, and their super-sovereign 
character. 

Senator Knox contends that the plan of the League 
will create two Leagues—one of the Allies and one of 
the outcast nations. The covenant provides for a 
protocol to invite in all nations responsible and fit for 
membership. Certainly Germany and the other 
enemy countries ought not now to be taken in, but 
they ought to be kept under control. The League 
wishes to prevent war in the world and realizes, of 
course, that excluded nations are quite as likely to 
make war as their own members. 

The covenant, therefore, declares the concern of the 
League in threatened war between nations whether 
members or not and asserts its right to take steps to 
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prevent it. This declaration is made plainly as the 
justification for the Article XVII, by which a nation 
or nations not members of the League who threaten 
war are invited to become temporary members of the 
League in order to enable them to settle their disputes 
peaceably as permanent members covenant to do, 


These temporary members are visited with the same 
penalties for acts which would be by permanent men- 
bers breaches of their covenants not to begin war, 
Thus the scope of the League’s action is extended to 
all nations. 

This is the explanation and the purport of Article 
XI and Article XVII. They involve the whole world 
in the covenants of the League not to make war. 
They operate to defeat the formation and warlike 
organization of a rival League of Nations not admitted 
as permanent members to this League. They unite the 
rest of the world against such nations in any case of 
war threatened by them. 

There is no supreme court to construe this covenant 
and bind the members, and each nation in determining 
its own obligations and action under it must construe 
it for itself. Our duties under it are not to be declared 
and enforced against us by a hostile tribunal or by one 
actuated by different principles and spirit from our 
own. Its whole strength is to rest in an agreed inter- 
pretation by all. Its sanction must be in the good 
sense of the covenanting nations who know that, in 
order that it may hold together and serve its purpose, 
they must all be reasonable in their construction. 
What rules of interpretation should and must we 
therefore apply? 

The President and Senate are to ratify thiscovenant, 
if it be ratified, by virtue of their constitutional power 
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to make treaties. This power, as the Supreme Court 
has held, enables them to bind the United States to a 
contract with another nation on any subject-matter 
usually the subject-matter of treaties between nations, 
subject to the limitation that the treaty may not 
change the form of government of the United States, 
and may not part with territory belonging to a state 
of the United States, without the consent of the State. 
The making of war, of embargoes, or armament, and 
of arbitration are frequent subject-matter of treaties. 

The President and Senate may not, however, confer 
on anybody constituted by a League of Nations the 
power and function to do anything for the United 
States which is vested by the Federal Constitution in 
Congress, the treaty-making power or any other 
branch of the United States Government. 

It, therefore, follows that whenever the treaty-mak- 
ing power binds the United States to do anything, it 
must be done by the branch of that Government 
vested by the Constitution with that function. A 
treaty may bind the United States to make or not 
make war in any specific contingency; it may bind 
the United States to levy a boycott, to limit its arma- 
ment toa fixed amount; it may bind the United States 
to submit a difference or a class of differences to arbi- 
tration; but the only way in which the United States 
can perform the agreement is for Congress to fulfil 
the promise to declare and make war; for Congress to 
perform the obligation to levy a boycott; for Congress 
to fix or reduce armament in accord with the contract; 
and for the President and Senate, as the treaty-making 
power, to formulate the issues to be arbitrated and 
agree with the opposing nation on the character of the 
court. 
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When the treaty provides that the obligation arises 
upon a breach of a covenant, and does not make the 
question of the breach conclusively determinable by 
any body or tribunal, then it is for Congress itself to 
decide in good faith whether or not the breach of the 
covenant upon which the obligation arises, has in fact 
occurred, and finding that, it has to perform the obli- 
gation. 

These plain limitations upon the Federal treaty- 
making power are known to nations of this Confer. 
ence, and any treaty of the United States is to be 
construed in the light of them. Following these 
necessary rules of construction, the provisions of the 
covenant entirely and easily conform to the Constitu- 
tion of the United States. They lose altogether that 
threatening and dangerous character and effect which 
Senator Knox and other critics would attach to them. 
They delegate to no body but to our own Federal 
constitutional agencies the duty of deciding in good 
faith what our obligations under the covenant are, 
when they become’immediate, the appropriate means 
and method by which they are to be performed, and 
the performance of them. 

By the first article the action of the high contracting 
parties under the covenant are to be “effected through 
the instrumentality of a meeting of a body of delegates 
representing the high contracting parties, of meetings 
at more frequent intervals of an Executive Council, 
and of a permanent international secretariat.” 

This means only that when the high contracting 
parties wish to take joint action, it is to be taken 
through such meetings. This does not vest these 
bodies with power except as it is especially described 
in the succeeding articles. The unusual phrase 
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“effected through the instrumentality of meetings of” 
means what it says. It does not confer authority on 
the body of delegates or the Executive Council, but 
only designates the way in which the high contracting 
parties shall through their representatives express 
their joint agreement and take action. 

On this head, Lord Robert Cecil, who had much to 
do with formulating the covenant, made an illuminat- 
ing remark in his address following the report by the 
Committee of the Covenant tothe Conference. He said: 

“Secondlvy—We have laid down (and this is the very 
great principle of the delegates, except in very special 
cases, and for very special reasons which are set out 
in the covenant) that all action must be unanimously 
agreed to in accordance with the general rule that 
governs international relations. That this will to 
some extent, in appearance at any rate, militate 
against the rapidity of action of the organs of the 
League is undoubted. In my judgment, that defect is 
far more than compensated by the confidence that it 
will inspire that no nation, whether small or great, 
need fear oppression from the organs of the League.” 

This interpretation by one of the most distinguished 
draftsmen of the League shows that all its language, 
reasonably construed, delegates no power to these 
bodies to act for the League and its members without 
their unanimous concurrence unless the words used 
make such delegation clear. 

Article VIII provides that the Executive Council 
shall determine, for the consideration and action of the 
several governments, what military equipment and 
armament is fair and reasonable in proportion to the 
scale of force laid down in the program of disarmament 
formulated by it, and these limits, when adopted, 
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shall not be exceeded without the permission of the 
Executive Council. This leaves wholly to the govern. 
ments the acceptance or rejection of the proposed 
limitation. 

Senator Knox says that as this recommendation wil] 
be made with the consent of our representative on the 
Council, we shall be in honor bound to accept the limit 
and bind ourselves. It is difficult to follow this rea. 
soning. The body which is to accept the limitation js 
the Congress of the United States. Why should the 
Congress of the United States be bound by a repre. 
sentative selected by the President to represent the 
United States in this function, in respect to a matter 
of great importance under the control of Congress? 

That the United States should recognize the wisdom 
of a reduction of armament under a world plan for it 
seems manifest. The history of competitive arma- 
ments, with its dreadful sequel, is too fresh in the 
minds of the peoples of the world for them not to 
recognize the wisdom of an agreed reduction. If we 
have an agreed reduction, then there must be some 
limit to which the governments agree to submit. If 
the nations of Europe are content to bind themselves 
to a limitation with so many dangerous neighbors, 
why should we hesitate to help this world movement? 
There is not the slightest probability that we will wish 
to exceed the limit proposed. Our national failing has 
been not to maintain enough armament. The argu- 
ment of Mr. Knox involves the conclusion that the 
United States cannot enter into any agreement aot to 
exceed a certain limit of armament. Since 1817, we 
have agreed by treaty with Great Britain not to have 
warships on the Great Lakes. The validity of that 
treaty has never been contested. 
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There are other treaties of the same tenor. It is true 
that in the treaty of 1817 either party is able to with- 
draw from the treaty after a year’s notice, but the 
principle would be the same whether it was a year or 
ten years. I quite agree that a period should be fixed 
either for expiration of the obligation or a withdrawal 
therefrom by a reasonable notice; but that we should 
have such an agreement it seems to me goes without 
saying, and I don’t know anybody better able to make 
a just recommendation for our consideration than the 
Executive Council. 

Senator Knox conceives that there will be thrown 
upon the United States obligations in respect to the 
backward countries in Turkey and in Africa which 
formerly belonged to the Central Powers, because it 
would be obliged to govern as a mandatory under 
direction of the Executive Council, and that the 
Executive Council might require the sending of Ameri- 
can troops to these distant lands to die in an unwhole- 
some climate and to expose themselves to all sorts of 
dangers in remote countries. It is a sufficient answer 
to this to say that there is no obligation on the part of 
the United States to accept obligations as a manda- 
tory. It does not covenant to do so, and it is not likely 
todo so. If it did, it would manage the country over 
which it was a mandatory with the fullest discretion. 
The high contracting parties would lay down rules in 
advance, or the Executive Council would grant a 
charter under which the mandatory would discharge 
its trust, but the United States, not being obliged to 
ctas a mandatory, could decline to accept any charter 
to which it objected. A mandatory is required to 
make a report at the end of a year to show that it 
has conformed to the limitations of the trust, but 


[35] 








658 


there is no power on the part of the Executive Coungj 
to direct the campaigns of a mandatory or to compel 
its armies to go into the dangers so eloquently pic. 
tured by Senator Knox. 

Senator Knox objects to the provision that po 
treaties made by members of the League shall haye 
effect until after they have been registered in the office 
of the League. He says this is contrary to the Con. 
stitution, because treaties are to take effect when 
ratified by the Senate and proclaimed by the Preg- 
dent. 

This objection is not very formidable. All this re. 
quires is that the United States shall provide in every 
one of its future treaties that it will not take effect un. 


til the treaty is registered in the secretariat of the | 
League. Certainly an agreement on the part of the | 


United States and the nation with whom it is making 
a treaty as to conditions upon which it shall take 
effect are not in violation of the constitutional require. 
ments to which Senator Knox refers. 

If, as it seems clear from a consideration of the 
language already examined, and of all the other 
language that refers to the Executive Council, there is 
no delegation of constitutional functions to that 
Council by the United States in entering the League, 
the whole argument of Senator Knox with reference 
to a transfer of the sovereignty falls. The United 


States merely makes agreements which it has the right | 
to make under the treaty-making power, and these | 


agreements are to be performed by its constitutional 
agencies. Those agencies are merely limited by the 
contracts of the government and retain their power 


and discretion to dishonor such contracts if they | 


choose, although we would hope they would not. 
[36] 
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As long as all the branches of the government func- 
tion as the constitution requires, with the discretion 
fixed in them by that instrument, the form of the 
government is not changed and the sovereignty is not 
given up. Insthe proper and true sense a lawful con- 
tract does not interfere with the liberty of the indi- 
vidual or the sovereignty of a nation when fully and 
freely entered into. This League does not intend to 
curtail the sovereignty of the United States. The 
sovereignty of the United States is a sovereignty con- 
sistent with the sovereignty of every other nation. It 
should be a sovereignty limited by international law 
and international morality. The League only furnishes 
the machinery by which this equal and just sovereignty 
among the nations may be preserved. It furnishes for 
that preservation the sanction of a loose agreement 
between the nations under which the united forces of 
the nations may be directed to restraining the abuses 
of sovereignty by any nation. 

Senator Knox criticizes the League because it recog- 
nizes the possibility of war and proposes to use war to 
end war. Certainly there is no means of suppressing 
lawless violence but by lawful force, and any League 
which makes no provision for that method and recog- 
nizes its validity would be futile. He points out that 
the plan of the League is not war proof, and that war 
may come in spite of it. Then he describes the kind 
of League which he would frame in which he provides 
a league which will involve the United States in quite 
as much war and in just as great a transfer of its sover- 
eignty as he charges this covenant with doing. 

He proposes to have compulsory arbitration before 
an International Court of international differences, 
excluding questions of policy. His court would not 
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settle all differences likely to lead to war, for questions 
of policy, however, because non-justiciable are just as 
likely to produce war as questions which are justici- 
able. Then he would declare war a crime, and any 
nation engaged in it other than in self-defense should 
be punished as an international criminal. Would not 
punishing a nation as a criminal be likely to involve 
war? The Court would have the right to call on pow- 
ers constituting the League to enforce its decrees and 
awards by force and economic pressure. It would be 
difficult to state a League more completely transferring 
sovereignty to an outside body and giving it power to 
involve us in war than the plan of Senator Knox. It 
is far more drastic and ambitious, and derogates much 
more from national control than anything in this 
League. In contrast with it, the present League is 
modest. 

The supporters of the present covenant do not pro- 
fess it to be a perfect instrument. It does not profess 
to abolish war. It only adopts a somewhat crude 
machinery for making war improbable, and it furnishes 
a basis for the union of nations by which, if they are so 
minded, they can protect themselves against the recur- 
rence of the disaster of such a war as that with which 
Europe has been devastated during the last four years. 
Experience under the League will doubtless suggest 
many improvements. But it is the first step that 
costs. Let us take it now when the whole world is 
yearning for it! 
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THE PROPOSED COVENANT FOR A 
LEAGUE OF NATIONS 
By CHARLES E. HUGHES 


Address at the Union League Club, New York 
March 26, 1919 


I speak from the standpoint of one who is earnestly 
desirous that institutions of international justice shall 
be established and that, without the sacrifice of our 
essential national interests, we shall codperate in a 
society of nations to promote lasting peace under the 
reign of law. 

We are not dealing with an aspiration, but with a 
document. The question is not whether an aspiration 
needs a document, but whether the document will give 
effect to the aspiration. We are asked not to voice an 
emotion, but to approve a plan. 

The question is one of vital importance to the 
American people. It is a great American question, 
and should be discussed without partisan bias. If 
the plan is a good one, it ought to be approved 
regardless of its origin. If the plan is seriously de- 
fective or dangerous, its source should not save it. 
The question is presented in advance of the formula- 
tion of party platforms and should be considered upon 
its merits. Republican opposers who believe they are 
right should welcome Democratic support. 

This counsel, of course, is for Democrats as well as 
for Republicans. If the latter are not to oppose 
because they are Republicans, it should equally be 
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expected that the former will not support because 
they are Democrats. The test is not in profession, 
but in the candor with which the subject is treated. 

I shall not attempt to review matters of mere form, 
It seems to be conceded that the covenant is poorly 
drafted, and its most earnest supporters have severely 
criticized it. When Mr. Taft says that “its meaning 
has to be dug out and the language is ponderous and in 
diplomatic patois,” and President Lowell says that 
“in places it is so obscure that the meaning is often 
inaccurately expressed and sometimes doubtful,” that 
“it is easily misunderstood and has in fact been widely 
misunderstood,” it is unnecessary to say more. The 
American people were entitled to a better piece of 
work, and at least it was a mistake to have given the 
impression that the document was a finished product 
with a good reason for its choice of expressions, when 
later it was necessary to excuse it as a hasty draft 
which required revision. Much would have been 
gained if at the outset a part of the time expended 
in its praise had been devoted to its correction. 

However, we are here to deal with matters of sub- 
stance and not of form, except as substance may 
inhere in form. While much that I have to say is 
necessarily a restatement of that with which you are 
familiar, it is only by a review of the covenant that | 
am able to state the views to which my study of it has 
led me. 

Parties. The parties are the States who are signa- 
tories to the covenant, called the “high contracting 
parties,” and those States who later adhere to the 
covenant. It appears that in addition to the signa- 
tories, certain States which are named in the protocol 
(which has not been published) are to be invited to 
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give their adherence. These States, it is implied, will 
be chosen by the signatories. Later, other States may 
be invited to adhere to the covenant with the assent 
of not less than two-thirds of the States represented 
in the body of delegates. Admission is limited to 
“fully self-governing countries, including dominions 
and colonies,” and no State is to be admitted “unless 
it is able to give effective guaranties of its sincere 
intention to observe its international obligations and 
unless it shall conform to such principles as may be 
prescribed by the League in regard to its naval and 
military forces and armaments” (Art. VII). The 
body thus entitled to admit will, of course, be entitled 
to pass upon the qualifications of admission. I should 
see no objection to this arrangement provided the 
commitments contained in the covenant were un- 
objectionable. But if the provision of Article X, 
as to the guaranty of the territorial integrity and 
existing political independence of every member of 
the League, were to remain in the covenant, I should 
say that no new member ought to be introduced 
without the consent of every other member, or that a 
non-assenting member should be relieved from the 
extension of its guaranty. 

While provisions as to membership might have 
been more clearly expressed, I find no serious question 
as to the effect of adherence. As Secretary Bayard 
said in one of his official notes in 1886: 

The effect of adhesion to a treaty is to make the adhering 
power as much a party to all its provisions and responsibilities 
as though a like treaty had been concluded ad hoc between it 
and the other signatory. For example, were the United 
States to “adhere” to the proposed treaty between Great 
Britain and Zanzibar and effect such an “adhesion” in such a 
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way as to internationally bind themselves and Zanzibar, each 
and every provision would necessarily be enforcible ag be. 
tween the United States and Zanzibar, including the assump. 
tion on the part of the United States of control over certain 
subjects of future arrangement between Zanzibar and any 
third power. 

Adherents will become parties with the same effect 
as though they had been signatories. 

Organization and Votes. The fundamental necessity 
of a Society of Nations is the organized opportunity 
for conference and provision for the peaceful settle. 
ment of disputes. Sporadic international conferences 
are better than none, but it is important that the 
machinery of conference should be provided, and that 
there should be continuity of organization between 
meetings through a smaller body or council and an 
appropriate secretarial staff. To meet this need, the 
proposed plan provides for meetings of a “Body of 
Delegates,” for an “Executive Council” and for a 
permanent secretariat. 

The Body of Delegates is to consist of representa- 
tives of the members of the League, and at meetings of 
this body each member is to have one vote, but may 
have not more than three representatives. 

The Executive Council is to consist of representa- 
tives of the United States of America, the British 
Empire, France, Italy and Japan, together with 
representatives of four other States, members of the 
League. The selection of the four States is to be made 
by the Body of Delegates on such principles and in 
such manner as they think fit. Pending this appoint 
ment, the covenant is to name the States which are 
to be represented on the Executive Council; these 
names have not yet been furnished. 
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Meetings of the Body of Delegates are to be held at 
stated intervals and from time to time as occasion may 
require. Meetings of the Executive Council are to be 
held from time to time and at least once a year. A 
permanent secretariat is established at a place to be 
designated by the covenant as the seat of the League. 
It is to comprise secretaries and staff under the 
general direction and control of the Secretary-General 
of the League, who is to be chosen by the Executive 
Council, and his appointees are subject to confirma- 
tion by the Executive Council (Arts. II, III and V). 

It is to be noted that the covenant contains no 
plan for the establishment of a permanent court of 
international justice, but it is provided that the 
Executive Council shall formulate plans to this end 
(Art. XIV). This provision contemplates a court to 
which parties shall submit only such matters as they 
recognize to be suitable for submission to arbitration 
under the covenant. 

It is extraordinary that clear and specific provision 
should not have been made as to the vote by which the 
Body of Delegates and the Executive Council, respec- 
tively, shall act. This ought not to be left to inference, 
and the omission of an explicit statement has given rise 
to much criticism which could easily have been 
averted. 

I am satisfied, however, that except as otherwise 
provided in the covenant a unanimous vote would be 
required to make action effective. I understand that 
Lord Robert Cecil so stated, speaking at the Peace 
Conference immediately after the presentation of the 
covenant by President Wilson, and I believe that his 
statement has not been challenged by any one con- 
cerned in the drafting of the covenant. Certainly, no 
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dissenting power can ever be held to be unmindful of 
its obligations in case it asserts the rule of unanimity, 
This is the ordinary rule governing international 
action which rests upon the assumed equality of States, 
and a departure therefrom is not to be implied, 
Moreover, the covenant affords internal evidence of 
the intention to abide by this rule, for it provides in 
Article IV that “all matters of procedure at meetings 
of the Body of Delegates or the Executive Council, 
including the appointment of committees to investi- 
gate particular matters, shall be regulated by the 
Body of Delegates or the Executive Council, and may 
be decided by a majority of the States represented at 
the meeting.” This express provision, and its limita- 
tion to matters of “procedure,” including the appoint- 
ment of committees of investigation, implies that in 
other matters a different rule obtains, which, of course, 
would mean the ordinary international rule requiring 
unanimity. While the point should be covered by an 
appropriate amendment, I think it fair to assume that 
this is the meaning of the covenant. 

Assuming unanimity, a question might be raised, as 
it is provided that the action of the parties shall be 
effected “through the instrumentality of @ meeting” 
(Art. 1), whether the unanimity is not simply that of 
those present at the meeting, either of the Executive 
Council or of the Body of Delegates. The intent 
should be made clear. But if the unanimity only of 
those present at the meeting were required, any State 
could readily protect itself by being represented. 

In short, I conclude that no action can be taken in 
the meeting of the Body of Delegates or in the Execu- 
tive Council save by unanimous consent unless the 
contrary is expressed or necessarily implied in the 
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covenant. The exceptions where less than a unani- 
mous vote is required are these: 

1. In the admission by the Body of Delegates of 
new members, requiring the assent of not less than 
two-thirds of the States represented in that body 
(Art. VII), a matter to which I have already referred. 

2. In the amendment of the covenant, which re- 
quires ratification by three-fourths of the represented 
States in the Body of Delegates (Art. XXVI). This 
might be regarded as prejudicial to a dissenting 
member of the League not directly represented in 
the Executive Council, but as all amendments to the 
covenant must also be ratified by the States whose 
representatives compose the Executive Council, there 
could be no amendment without the consent of the 
United States of America. 

3. Where a State is itself a party toa dispute, which 
is referred under Article XII and is examined either by 
the Executive Council or the Body of Delegates, that 
State is not to take part in the recommendations re- 
lating to the disposition of the dispute. Unanimity in 
such cases is the unanimity of others besides the dis- 
putants (Art. XV). 

It may be added that aside from proceedings upon 
the reference of a dispute to which a State is a party, 
the mere fact of interest would not disqualify a State 
from voting either in the Body of Delegates or in the 
Executive Council. There is no provision for any such 


disqualification except as it is involved in the provision 


relating to disputes, and it may be supposed that 
States will vote in accordance with, and in order to 
protect, what they conceive to be their interests. 

4. Matters of procedure, including the appointment 
of committees of investigation, both in the Body of 
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Delegates and the Executive Council, may be deter. 
mined by a majority vote. If there should be serious 
dispute as to what is merely procedural, each State 
would doubtless take its own view and would resist 
majority action against its wishes in what it conceived 
to be a matter of substance. 

Matters of procedure, however, are frequently highly 
important, and the control of the personnel of com- 
mittees of investigation may be of grave consequence. 
But it is also important that mere matters of procedure 
should not be unnecessarily fettered, and, even though 
in such matters each State is subject to the risk of be- 
ing outvoted, it will have its normal influence in suit- 
able proportion to the weight of its opinion and the 
value of its friendship. 

In the limited field in which unanimity is not neces- 
sary, there is a manifest lack of proportion in voting 
power, when the States which are members of the 
League are considered with respect to area, popula- 
tion, and wealth. For example, in the Body of Del- 
egates, such States as Norway, Sweden, Denmark, 
Switzerland, and Chile, if members of the League, 
would each have one vote, and the United States 
would have one vote. The point has also been made 
that Article VII states that the “fully self-governing 
countries,” which may be admitted to the League 
may include “dominions and colonies,” and that thus 
the great self-governing dominions and colonies of 
Great Britain would, on admission to membership, 
each have one vote. The subject is one of great prac- 
tical difficulty because, on the one hand, of the prin- 
ciple of equality of States, and, on the other hand, of 
the reasons for the recognition of such dominions and 
colonies as Canada, Australia, New Zealand, and 
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South Africa. The importance of the narrow limita- 
tion of the field in which action can be taken by a ma- 
jority vote becomes apparent. 

The requirement of unanimity in other matters 
than those which I have specified above deprives 
many of the provisions of the covenant either of 
promise of benefit or menace of harm, from any definite 
action where unanimity cannot be had, and reduces 
the covenant in large measure to a plan for confer- 
ence. 

Matters Reserved for Future Decision. It is most im- 
portant to distinguish between the matters that are 
left to future consideration and decision and the com- 
mitments contained in the covenant that are imme- 
diately operative. As to the former, the covenant is 
nothing more than a general declaration of intention 
which will depend for the fruition of the hopes and 
wishes it embodies upon the subsequent unanimous 
action of the member powers. 

Thus it is provided that the parties agree that “the 
League shall be entrusted with general supervision of 
the trade in arms and ammunition with the countries 
in which the control of this traffic is necessary in the 
common interest” (Art. XVIII). What shall be done 
is, of course, a matter for future decision and will de- 
pend upon consent. Again, it is provided that the 
parties “will endeavor to secure and maintain fair and 
humane conditions of labor for men, women, and 
children, both in their own countries and in all coun- 
tries to which their commercial and industrial rela- 
tions extend, and to that end agree to establish as 
part of the organization of the League a permanent 
Bureau of Labor” (Art. XX). This will be effective, 
Jike the provision of Article IX for a permanent com- 
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mission to advise the League on disarmament and 
military and naval questions generally, so far as the 
establishment of the described bureau is concerned. 
These bureaus or commissions will serve as reposi- 
tories of information, and will act in an advisory 
capacity. Action by the League upon any recom- 
mendation will depend upon unanimous consent, 
Again, the parties agree “that provision shall be made 
through the instrumentality of the League to secure 
and maintain freedom of transit and equitable treat- 
ment for the commerce of all States members of the 
League, having in mind, among other things, special 
arrangements with regard to the necessities of the 
regions devastated during the War of 1914-1918” 
(Art. XXI). What is meant by “freedom of transit 
and equitable treatment for the commerce of all 
States” must be left to conjecture. But, whatever the 
clause means, it will require unanimous consent of the 
members of the League to translate it into anything 
effective. 

Disarmament. The carrying out of the provision 
for disarmament (Art. VIII) will depend entirely upon 
consent. It is agreed that the Executive Council shall 
formulate plans for the reduction of national arma- 
ments “to the lowest point consistent with national 
safety and the enforcement by common action of in- 
ternational obligations, having special regard to the 
geographical situation and circumstances of each 
State” (¢d.). The formulation of this plan is obviously 
a matter of substance, and not a matter of mere pro- 
cedure, and hence unanimous action of the States rep- 
resented in the Executive Council would be required; 
that is, the assent of the United States would be 
needed. Moreover, the Executive Council merely 
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recommends, and its recommendation would not be 
effective unless adopted, which means in the case of 
the United States that its effectiveness would depend 
upon the action of Congress. 

It is also provided that the Executive Council shall 
“determine for the consideration and action of the sev- 
eral governments what military equipment and arma- 
ment is fair and reasonable in proportion to the scale 
of forces laid down in the program of disarmament, 
and these limits, when adopted, shall not be exceeded 
without the permission of the Executive Council” 
(Art. VIII). 

This paragraph distinctly provides that the deter- 
mination of the Executive Council is “for the consid- 
eration and action of the several governments.” It 
also contemplates a “scale of forces laid down in the 
program of disarmament;” that is, it looks to ac- 
tion by the States with reference to an established 
proportion. The clear inference is that no State is to 
be tied down by its own action if the other States do 
not take corresponding action. In substance, then, 
the Article means that if the States which are mem- 
bers of the League actually adopt a plan for reduction 
of national armaments, it shall remain effective until 
the Executive Council otherwise permits. The Ex- 
ecutive Council cannot otherwise permit without the 
assent of the United States, and so far as the plan is 
concerned, no member of the League is bound unless 
all the members are bound. 

I am unable to see either severity or hardship in 
this provision, and its promise lies in whatever pros- 
pect there may be of obtaining aunanimous agreement. 

In the same Article (Art. VIII) the parties agree 
that the Executive Council shall advise how the evil 
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attendant upon the manufacture by private enter. 
prise of munitions and implements of war can be pre. 
vented, due regard being had to the necessities of those 
countries which are not able to manufacture for them. 
selves the munitions and implements of war necessary 
for their safety. Here again the Executive Council, 
which acts upon unanimous vote, merely advises, and 
it is optional with the members of the League to ac. 
cept or reject their advice. 

Commitments Immediately Operative. Among these 
the one of first importance in relation to the raison 
d’étre of the League is the provision for the determi- 
nation and adjustment of controversies. 

Provision for the Peaceful Settlement of Disputes. The 
parties agree that “should disputes arise between them 
which cannot be adjusted by the ordinary processes 
of diplomacy they will in no case resort to war without 
previously submitting the questions and matters in- 
volved either to arbitration or to inquiry by the Exec- 
utive Council and until three months after the award 
by the arbitrators, or a recommendation by the Exec- 
utive Council, and that they will not even then resort 
to war as against a member of the League which com- 
plies with the award of the arbitrators or the recom- 
mendation of the Executive Council.” The award of 
the arbitrators is to be made within a reasonable time 
and the recommendation of the Executive Council 
within six months after the submission of the dispute 
(Art. XII). 

So far as arbitration is concerned, the submission is 
optional and does not go beyond existing practice. 
The parties agree to submit to arbitration only when 
they recognize the dispute or difficulty to be suitable 
for such submission, and the court of arbitration is to 
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be agreed upon by the parties or to be as stipulated in 
any convention existing between them (Art. XIII). 
In short, either party to the dispute may block arbi- 
tration if it considers the dispute not suitable for sub- 
mission. If this nation consents to arbitration as an 
honorable nation, it will, of course, abide by the 
award. Should another party to the controversy fail 
to carry out the award, the Executive Council “shall 
propose what steps can best be taken to give effect 
thereto.” This, of course, contemplates only a pro- 
posal, and action is dependent upon the approv al of 
those to whom the proposal is made. 

If there arises between States which are members of 
the League any dispute likely to lead to rupture, 
which is not submitted to arbitration, the parties agree 
that they will refer the matter to the Executive Coun- 
cil (Art. XV). Notice of the existence of the dispute 
may be given to the Secretary-General, who is to make 
the necessary arrangements for full investigation and 
consideration. The parties agree promptly to com- 
municate to the Secretary-General statements of their 
case, with all the relevant facts and papers, and the 
Executive Council may forthwith direct the publica- 
tion of these. If the effort of the Council leads to the 
settlement of the dispute, a statement is to be pub- 
lished indicating the nature of the dispute and of the 
settlement, together with appropriate explanations 
(id.). On the request of either party to the dispute, 
within fourteen days after the submission of the dis- 
pute, it must be referred to the Body of Delegates, or 
the Executive Council may so refer it at its own op- 
tion. The disputants must await the recommendation 
of the Executive Council, or of the Body of Delegates, 
as the case may be, which, as already stated, must 
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be made within six months, and must refrain from 
going to war for a further period of three months. 

There is no further obligation upon either disputant 
unless (1) the report of the Executive Council or of 
the Body of Delegates, as the case may be, is unani- 
mous (the disputants, of course, not voting), and un- 
less (2) the other disputant complies with this unani- 
mous recommendation. In short, either disputant 
may cause the reference of the dispute to the Body of 
Delegates, consisting of all the States which are 
members of the League, and there is no obligation as- 
sumed with respect to any recommendation that may 
be made unless all the States which are represented in 
the Body of Delegates (other than the disputants) 
agree to the recommendation. 

There is no agreement to comply with a unanimous 
recommendation, the agreement being simply not to go 
to war against a disputant who does comply with 
it. If the inquiry does not result in a unanimous 
recommendation, or if there is a unanimous recom- 
mendation and the other party to the dispute does not 
comply with it, the covenant itself implies that the 
disputants may go to war, if they so desire, without 
breach of their obligation. In such case the obligation 
under Article XII is fulfilled in the submission to the 
inquiry. If there is a unanimous recommendation, 
and if the party refuses to comply with it, the Execu- 
tive Council is to propose measures necessary to give 
effect to the recommendation. Here, again, is a pro- 
posal that requires the assent, in order to be effec- 
tive, of those to whom the proposal is made. 

Article XVI provides the sanction for Article XII. 
It provides that should any of the parties break 
or disregard its covenants under Article XII (relating 
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to arbitration and inquiry), it “shall thereby ipso facto 
be deemed to have committed an act of war against 
all the other members of the League, which hereby 
undertakes immediately to subject it to the severance 
of all trade or financial relations, the prohibition of all 
intercourse between their nationals and the nationals 
of the covenant-breaking State, and the prevention of 
all financial, commercial, or personal intercourse be- 
tween the nationals of the covenant-breaking State 
and the nationals of any other State, whether a mem- 
ber of the League or not.” 

This sanction must be examined in the light of the 
obligation to which it relates. It only applies in case 
the covenants contained in Article XII are broken. 
Those covenants will not be broken in case the dispute 
is submitted either to arbitration or to inquiry, as 
above stated, and the parties wait the prescribed time, 
unless there is either an award of the arbitrators or a 
unanimous recommendation by the Executive Council 
or Body of Delegates, as the case may be, and a resort 
to war by a party despite the compliance by its oppo- 
nent with the award or recommendation. A case of a 
breach of an award will rarely arise, as arbitration lies 
wholly in consent, and will relate to controversies 
deemed to be justiciable, and awards are likely to be 
carried out. In other cases, it is probable that the 
sanction of Article XVI will rarely, if ever, be oper- 
ative, as a unanimous recommendation of all the 
States represented in the Body of Delegates (to which 
the dispute must be referred upon request) as against 
the wishes of any influential State, is a most unlikely 
event. Moreover, if there should be a unanimous 
recommendation of the Executive Council or of the 
Body of Delegates, which is unsatisfactory to both dis- 
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putants, and hence neither complies with it, there 
would be no breach of Article XII and hence the sane. 
tion of Article XVI would not apply, providing the 
parties wait for three months after the recommenda. 
tion is made before going to war. 

In the event that there is a breach of Article XII, s9 
as to make Article XVI applicable, it is a mistake to 
suppose that Article XVI would be self-executing. It 
is provided that the breach of Article XII shall 1pso 
facto be deemed to be “an act of war against all the 
other members of the League.” But an “act of war’ is 
different from a state of war. It will remain for the 
powers to decide whether or not they will go to war. 
The parties do undertake immediately to sever all 
trade and financial relations with the covenant- 
breaking State, but legislation would be necessary to 
carry out this provision, as, for example, in the impo- 
sition of an embargo, etc. And in the case of the 
United States, so far as the practical enforcement on 
our part of the provisions of Article XVI is concerned, 
the passing of the necessary legislation would depend 
upon the attitude of Congress. 

It is apparent that the value of Article XII, and of 
the sanction of Article XVI, lies in the agreement to 
submit disputes to inquiry and to await the time re- 
quired for the inquiry. Whether the time allowed for 
the inquiry and the facts developed and_ published 
preliminary to or in the course of the inquiry, will lead 
to a “cooling off,” or whether the controversy will be- 
come more bitter and finally end in war, is beyond the 
range of prophecy. The value of an opportunity for 
“cooling off,” and of the requirement to submit to an 
inquiry and the publication of facts and papers should 
not be underestimated, but it is manifest that these 
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provisions fall far short of any positive assurance 
against war. 

It is not necessary to review separately the provi- 
sions of Article X VII, with respect to disputes between 
one State member of the League and another State 
which is not a member of the League, or between 
States not members of the League, as these provisions 
are assimilated to those applicable to disputes be- 
tween members. States not members of the League 
are to be invited to accept the obligations of member- 
ship in the League for the purpose of the dispute. 
They come under no heavier obligations. If both 
parties to the dispute refuse to accept the obligations 
of membership for the purpose stated, “the Executive 
Council may take such action and make such recom- 
mendations as will prevent hostilities and will result 
in the settlement of the dispute.” This contemplates 
unanimous action on the part of the Executive Coun- 
cil, and so far as 1ts recommendations are concerned, 
they will come to nothing without the assent of the 
members of the League to which the recommendations 
are submitted. 

Scope of Inquiries by the League. In connection with 
these provisions for the peaceful settlement of dis- 
putes, should be read the sweeping description of 
matters with which the League may concern itself, as 
provided in Article XI, as follows: 

Any war or threat of war, whether immediately affecting 
any of the high contracting parties or not, is hereby declared 
a matter of concern to the League, and the high contracting 
parties reserve the right to take any action that may be 
deemed wise and effectual to safeguard the peace of nations. 

It is hereby also declared and agreed to be the friendly right 
of each of the high contracting parties to draw the attention 























of the body of delegates or of the executive council to any 
circumstance affecting international intercourse which threat. 
ens to disturb international peace or the good understanding 
between nations upon which peace depends. 

This, properly understood and confined to the 
proper sphere of international conference, is flexible 
and practicable. It gives voice to the lesson of the 
great War. It provides the machinery for consulta- 
tion, mediation, and conciliation. It commits to no 
action, leaves the door open for the only coéperation 
that can properly be contemplated; that is, the co- 
operation which at the time of the exigency is deemed 
to be advisable. 

Internal Concerns, Immigration, and Tariff Laws, ete. 
The breadth, however, of the provisions to which I 
have referred raises a caution, and the need of it is 
emphasized by the provision of Article III that at the 
meetings of the Executive Council “any matter within 
the sphere of action of the League or affecting the 
peace of the world may be dealt with.” Important as 
it is that there should be broad opportunity for con- 
sultation, mediation, and conciliation, it is equally im- 
portant that this opportunity should not be made the 
occasion of intrusive inquiries into internal concerns. 
Attempts to make suchconcerns the subjects of inquiry 
by the League would tend to its disruption, and would 
be likely to breed troubles rather than to cure them. 
It has been said that the general words I have quoted 
will have appropriate limitation according to the prin- 
ciples of international law. But the covenant is a 
new departure and it contains provisions, as, for ex- 
ample, with respect to labor conditions, manufacture 
of munitions by private enterprise, etc., which indicate 
that the field of inquiry is not to be limited by previous 
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conceptions of what affects international intercourse. 
While the authority does not extend beyond the do- 
main of recommendation, the jurisdiction should be 
properly defined, else that which is intended to heal 
difficulties may create them. If the United States pro- 
poses to regard her immigration laws, her tariff laws, 
and her laws relating to the regulation of commerce, 
including her coastwise traffic, as matters of her exclu- 
sive concern, then there should be appropriate quali- 
fications of the general words of the covenant, both 
with respect to the field of the League’s inquiries and 
to the submission of disputes. Unnecessary ambigui- 
ties are not the friends of peace. The suggestion that 
it is unwise to refer particularly to such matters as 
immigration and the tariff shows conclusively that it 
would be the height of unwisdom not to refer to them. 
The very fact that even now, when any reasonable re- 
quest should not go unheeded, we are told that, al- 
though such matters are of internal concern, reference 
should not be expressly made to them as belonging in 
that category, shows conclusively that it is not safe to 
trust this matter to the future. We do not wish in- 
quiries stimulated along these lines, even though they 
are only for the purpose of securing recommendations, 
unless we propose to recognize such inquiries as appro- 
priate. As to this matter there should be candid and 
explicit provision, in order that the nation may be 
properly advised of what it is proposed to do. I must 
assume, until the contrary is established, that those 
who are in charge of our interests at Paris will see to it 
that the covenant is suitably amended in this respect. 

The Monroe Doctrine. It has been said, I under- 
stand, that the covenant extends the Monroe Doc- 
trine to the world. This is a singularly infelicitous and 








680 


inaccurate description of the effect of the covenant 
upon a doctrine which is nothing if not a distinctively 
national policy. The reported statement is based 
upon the guaranty contained in Article X with respect 
to territorial integrity and political independence, 
The provision of Article X is in itself, in my judgment, 
highly objectionable. But in any event, such a guar- 
anty cannot be regarded as:an adequate substitute for 
the Monroe Doctrine. It is of the essence of the 
Monroe Doctrine that it declares the right of self- 
protection. It does not undertake to interfere with, 
or impair, the sovereignty of any other State, but it 
does seek to maintain our own security. 

The best statement of it, I think, has been made by 
Senator Root in his address on “The Real Monroe 
Doctrine,” and I can make no better contribution to 
the current discussion than to quote his words: 

The doctrine is not international law, but it rests upon the 
right of self-protection and that right is recognized by inter- 
national law. The right is a necessary corollary of inde- 
pendent sovereignty. It is well understood that the exercise 
of the right of self-protection may and frequently does extend 
in its effect beyond the limits of the territorial jurisdiction of 
the state exercising it. . . . The most common exercise of 
the right of self-protection outside of a state’s own territory 
and in time of peace is the interposition of objection to the 
occupation of territory, of points of strategic military or 
maritime advantage or to indirect accomplishment of this 
effect by dynastic arrangement. . . . Of course, each state 
must judge for itself when a threatened act will create such a 
situation. If any state objects to a threatened act, and the 
reasonableness of its objection is not assented to, the efficacy 
of the objection will depend upon the power behind it. 

It is doubtless true that in the adherence of the American 
people to the original declaration there was a great element 
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of sentiment and of sympathy for the people of South America 
who were struggling for freedom, and it has been a source of 
great satisfaction to the United States that the course which 
jit took in 1823 concurrently with the action of Great Britain 
played so great a part in assuring the right of self-government 
to the countries of South America. Yet it is to be observed 
that in reference to the South American governments, as in 
all other respects, the international right upon which the 
declaration expressly rests is not sentiment or sympathy or a 
claim to dictate what kind of government any other country 
shall have, but the safety of the United States. 


Senator Root also addressed himself to the sugges- 
tion that the doctrine has been changed or enlarged. 
This, as he said, is a mistake. He continued: 

One apparent extension of the statement of Monroe was 
made by President Polk in his messages of 1845 and 1848, 
when he included the acquisition of territory by a European 
Power through cession as dangerous to the safety of the 
United States. It was really but stating a corollary to the 
doctrine of 1823 and asserting the same right of self-protection 
against the other American states as well as against Europe. 

The corollary has been so long and uniformly agreed to by 
the Government and the people of the United States that it 
may fairly be regarded as being now a part of the doctrine. 

But, all assertions to the contrary notwithstanding, there 
has been no other change or enlargement of the Monroe Doc- 
trine since it was first promulgated. . . . It is the substance 
of the thing to which the nation holds, and that is and always 
has been that the safety of the United States demands that 


American territory shall remain American. 


Senator Root said further: 

Since the Monroe Doctrine is a declaration based upon this 
nation’s right of self-preservation, it cannot be transmuted 
into a joint or common declaration by American states or any 
number of them. . . . 
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It is plain that the building of the Panama Canal greatly 
accentuates the practical necessity of the Monroe Doctrine as 
it applies to all the territory surrounding the Caribbean or 
near the Bay of Panama. The plainest lessons of history and 
the universal judgment of all responsible students of the sub. 
ject concur in teaching that the potential command of the 
route to and from the Canal must rest with the United States, 
and that the vital interests of the nation forbid that such com- 
mand shall pass into other hands. Certainly no nation which 
has acquiesced in the British occupation of Egypt will dispute 
this proposition. Undoubtedly as one passes to the south and 
the distance from the Caribbean increases, the necessity of 
maintaining the rule of Monroe becomes less immediate and 
apparent. But who is competent to draw the line? Who will 
say, “To this point the rule of Monroe shall apply; beyond 
this point, it should not”? Who will say that a new national 
force created beyond any line that he can draw will stay 
beyond it and will not in the long course of time extend itself 
indefinitely? 

The danger to be apprehended from the immediate prox- 
imity of hostile forces was not the sole consideration leading 
to the declaration. The need to separate the influences 
determining the development and relation of states in the new 
world from the influences operating in Europe played an even 
greater part. . . . The problem of national protection in the 
distant future is one not to be solved by the first impressions 
of the casual observer, but only by profound study of the 
forces, which, in the long life of nations, work out results. In 
this case the results of such a study by the best men of the 
formative period of the United States are supported by the 
instincts of the American democracy holding steadily in one 
direction for almost a century. The problem has not changed 
essentially. 

I believe that these words, spoken in 1914, should 
be heeded now. 

It is idle to say that the covenant in its present 
form adequately safeguards our traditional policy. In 
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this vital matter, there is no reason why we should 
trust to equivocal clauses or vague assurances. If our 
policy is not respected, now is the time to know this 
important fact. If it is respected, let it be safeguarded 
appropriately. There is no use in contending that the 
present covenant is adequate when so strong a sup- 
porter as President Lowell has this to say: 


The United States would be justified in asking, and in my 
opinion ought to ask, for a clause in the covenant that no 
foreign power shall hereafter acquire by conquest, purchase, 
or in any other way, any possession on the American continent 
or the islands adjacent thereto. Nor do I believe that the 
European members of the League would object to such a 
clause, because they do not want another nation to acquire 
military posts or naval stations in the neighborhood of their 


own coasts, canals, or coaling stations. 


Such an amendment is essential; I regard it as 
vital to our just interests. 

Again, in order to safeguard interests that are dis- 
tinctively American, I agree with Mr. Taft that there 
should be a further provision that “the settlement of 
purely American questions should be remitted pri- 
marily to the American nations, with machinery like 
that of the present League, and that European na- 
tions should not intervene unless requested to do so 
by the American nations.” 

The Guaranty in Article X. This is as follows: 

The high contracting parties shall undertake to respect and 
preserve as against external aggression the territorial integrity 
and existing political independence of all states members of 
the League. In case of any such aggression or in any case of 
any threat or danger of such aggression the Executive Council 
shall advise upon the means by which the obligation shall be 
fulfilled. 
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This contemplates an immediate undertaking, that 
is, the present assumption of the obligation as defined, 
The guaranty relates to the territorial integrity and 
political independence of every State that is a member 
of the League; the agreement is to preserve that in- 
tegrity and independence as against external aggres- 
sion. If this preservation, as may be expected, re- 
quires the force of arms, then we must supply the 
force of arms or be regarded as defaulting in our en- 
gagement. 

It has been said that this guaranty should be given 
for the protection of the new States to be erected in 
Europe. But there appears to be no reason, in any 
event, why a guaranty of this sort should be given to 
all the States in the world, which may become mem- 
bers of the League. 

I regard this guaranty as a trouble-breeder, and not 
a peace-maker. I believe it to be unnecessary and 
unwise; there is little ground for supposing that it will 
prevent war; on the contrary, it is likely to prove 
illusory and to create disappointment and a sense of 
injury and injustice on the part of those who are led 
to place confidence in it. 

Primarily, apart from other considerations, its in- 
flexibility should condemn it. This covenant is in- 
tended to be a permanent arrangement. Even if a 
State could withdraw from the League, the under- 
taking would remain as long as membership continued, 
and the covenant can be amended only if all the 
States whose representatives compose the Executive 
Council, and three-fourths of the States whose rep- 
resentatives compose the Body of Delegates, ratify 
the amendment. Unless the League is disrupted, the 
guaranty may be regarded as a permanent one. The 
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guaranty makes no allowance for changes which may 
be advisable. It ascribes a prescience and soundness 
of judgment to the present Peace Conference in erect- 
ing States and defining boundaries which nobody in 
the history of the world has ever possessed. Even as 
to the new States, it attempts to make permanent ex- 
isting conditions, or conditions as arranged at this 
conference, in a world of dynamic forces to which no 
one can set bounds. It gives no fair opportunity for 
adjustments. It isinthe teeth of experience. The limi- 
tation of the words “as against external aggression” is 
a frail reliance; no one can foresee what the merits of 
particular cases may be. Nor does Article XII afford 
security. Even if jurisdiction could be deemed to 
attach under Article XII to a matter within the guar- 
anty of Article X, there might not be, indeed it may 
be said that there probably would not be, a unanimous 
recommendation. What good reason is there for this 
guaranty to apply to unknown and unforeseeable con- 
tingencies? Why not leave the future to conference 
and decision in the light of events? 

The guaranty would be unwise even if it could ac- 
complish its apparent purpose. But I also think that 
it will prove to be illusory. Should there be occasion 
to make the promise good, not improbably it will be 
insisted that it is a collective guaranty. Already it is 
urged in support of the guaranty that its obligation 
apparently rests not upon any nation individually, but 
depends upon united action, both as to the occasion 
and manner of enforcement. The general tenor of the 
covenant, as well as the last clause of Article X, will 
be appealed to in support of this view. 

Certainly, each power will be the judge of what in 
good faith it should do. In the case of the United 
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States, the guaranty will not be made good except by 
the action of Congress, and it will be for Congress to 
decide whether we are bound and what we should 
undertake. The course of recent debates has suf. 
ficiently indicated what the attitude of Congress is 
likely to be, if the resort to war pursuant to Article X 
is opposed to the opinion of the country. Congress 
not improbably will consider that it has not been put 
under any proper obligation to assume the unwelcome 
task. In sucha case, the guaranty would merely serve 
the purpose of permitting the charge that we had 
defaulted in our obligation. On the other hand, if in 
our conception of duty, clarified by our experience in 
the great war, we should conclude that we should go 
to war to preserve the territorial integrity of another 
State, or in defense of liberty and civilization, we 
should respond with heartiness to that call of duty in 
the absence of Article X. 

I am not unmindful of the importance of making 
response to the importunate demand of stricken and 
suffering peoples that an organized endeavor should 
be made to prevent the recurrence of strife. I deeply 
sympathize with the purpose to provide international 
arrangements for conference, for the judicial settle- 
ment of disputes, for conciliation, and for coéperation 
to the fullest extent practicable and consistent with a 
proper regard for our national safety. But time 
passes rapidly, and it is not the part of wisdom to 
create expectations on the part of the peoples of the 
world which the covenant cannot satisfy. I think 
that it is a fallacy to suppose that helpful codperation 
in the future will be assured by the attempted com- 
pulsion of an inflexible rule. Rather will such coép- 
eration depend upon the fostering of firm friendships 
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springing from an appreciation of community of 
ideals, interests, and purposes, and such friendships 
are more likely to be promoted by freedom of confer- 
ence than by the effort to create hard and fast en- 
gagements. 

Constitutional Questions. To avoid confusion of 
thought, it is absolutely necessary to bear in mind an 
established distinction. Treaties may be considered 
in two aspects: (1) with respect to the municipal law 
of the United States, that is, as a part of the supreme 
law of the land, and (2) as contracts with foreign 
nations. When a treaty is self-executing, that is, when 
it may be put into effect without the aid of legislation 
by Congress, it becomes a part of the law of the land 
and as such is subject to construction and enforcement 
by the courts. In this aspect, the Supreme Court 
resorts to the treaty for a rule of decision for the case 
before it, as it would to a statute, and like a statute, 
the treaty is subject to repeal or modification by a 
subsequent act of Congress. (Headmoney cases, 112 
U.S. 580, 599.) 

In its aspect as a contract with a foreign nation, the 
question is one for the political department of the 
Government. Where the treaty by its terms requires 
legislation to carry it out, there is no judicial question 
presented until the necessary legislation has been 
passed. The principle was thus declared by Mr. Chief 
Justice Marshall in delivering the opinion of the 
Supreme Court in Foster v. Neilson (2 Pet. 253, 314): 

Our Constitution declares a treaty to be the law of the land. 
It is, consequently, to be regarded in courts of justice as 
equivalent to an act of the legislature, whenever it operates of 
itself without the aid of any legislative provision. But when 
the terms of the stipulation import a contract—when either of 
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the parties engages to perform a particular act—the treaty 
addresses itself to the political, not the judicial, department: 
and the legislature must execute the contract before it can 
become a rule for the court. 


In the present case, the provisions of the covenant 
contemplate legislation. Thus, the provision of Article 
XVI, with respect to the severance of trade or finan- 
cial relations with a State breaking its agreement 
under Article XII to submit disputes to arbitration 
or to inquiry, is a provision which would require legis- 
lative action to carry out. If Congress passed legisla- 
tion for the described purpose, and it was legislation 
of a character which Congress was otherwise compe- 
tent to enact, no question would arise as to the con- 
stitutionality of the treaty; and if Congress refused 
to pass the legislation, the question of breach of the 
provision of the covenant would be an international 
one and addressed to the political department of the 
Government. So, also, if by reason of the guaranty 
in Article X, Congress should decide to declare war, 
no question would arise as to the validity of the 
guaranty; and if Congress refused to declare war, 
there would be no question for the courts. It is mani- 
fest, therefore, that in the event of the ratification of 
the covenant, the question whether an obligation had 
been created by the proper exercise of the treaty- 
making power would be one which Congress would de- 
termine in deciding whether it should enact legisla- 
tion under Article XVI or should declare war in 
pursuance of Article X. 

The extent to which Congress would regard itself 
as bound, as a matter of good faith, to enact legisla- 
tion for the purpose of carrying out treaties has been 
the subject of debate, from time to time, since the days 
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of Washington. Despite these debates, and notwith- 
standing its power to frustrate the carrying out of 
treaties, Congress in a host of instances has passed the 
necessary legislation to give them effect; and the 
disposition has frequently been manifested to avoid 
any basis for the charge of bad faith through a dis- 
regard of treaty stipulations. The Supreme Court 
has broadly defined the treaty power as being “un- 
limited except by those restraints which are found” in 
the Constitution “against the action of the Govern- 
ment or of its departments, and those arising from 
the nature of the Government itself and of that of the 
States. It would not be contended that it extends so 
far as to authorize what the Constitution forbids or 
a change in the character of the government, or in that 
of one of the States, or a cession of any portion of the 
territory of the latter without its consent. . . . But 
with these exceptions, it is not perceived that there is 
any limit to the questions which can be adjusted 
touching any matter which is properly the subject of 
negotiation with a foreign country.” (De Geofroy v. 
Riggs, 133 U.S. 258, 267.) 

With respect to appropriations of money, and to the 
enactment of legislation for the carrying out of such 
provisions as are within the manifest scope of the 
treaty-making power, there would seem to be no 
doubt of the recognition of the moral obligation of 
Congress. (1 Kent’s Com. 165; Dana’s Wheaton, 
Sec. 543.) But it is apparent to a student of our his- 
tory that Congress has not recognized an authority of 
treaty-making power to place upon Congress the 
moral duty to carry out any sort of stipulation, and 
there have been notable remonstrances in the House 
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of Representatives against commitments even with 
respect to legislation as to commercial regulations, 

Congressional precedents in cases where Congress 
has been in accord with the policy of treaties are of 
slight value as a guide to the attitude of Congress in 
a future controversy with respect to the provisions of 
this covenant. There is nothing in our history to give 
assurance that Congress would recognize the authority 
of the treaty power to bind Congress to declare war 
in a cause that it did not approve. The decision as 
to the policy, as to existence of the duty, and as to 
the power to create the duty, would rest with Con- 
gress. Whether or not Congress would feel itself 
bound to respond, or would take the position that, in so 
vital a matter as a resort to war, it could not be pledged 
in advance without its consent, is a question which 
must be left to the event. The discussions which have 
repeatedly taken place in the House of Representa- 
tives show that the question involved is a mooted one. 

It is in this sense that the covenant to resort to war 
under Article X, or to sever all trade and financial 
relations under Article XVI, presents constitutional 
questions. There is no such question in the sense that 
action by Congress could be dispensed with and the 
matter decided by the courts. The point is that 
Congress would be the judge of its obligation and 
would determine to its own satisfaction the question 
whether the treaty power could impose and had im- 
posed upon Congress the duty to act under the pro- 
vision of the covenant, although Congress believed 
that such action would be contrary to the interests of 
the country. 

Foreign nations, however, might be expected to 
take the view that they were not concerned with our 
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internal arrangements and that it was the obligation 
of the United States to see that the action claimed to 
have been agreed upon was taken. If that action was 
not taken, although Congress refused to act because 
it believed it was entitled to refuse, we should still be 
regarded as guilty of a breach of faith. It is a very 
serious matter for the treaty-making power to enter 
into an engagement calling for action by Congress 
unless there is every reason to believe that Congress 
will act accordingly. Assuming that this could be ex- 
pected with respect to the legislation required by 
Article XVI, it is manifest that when the covenant 
calls for the making of war, there can be no such as- 
surance. And this does not mean that Congress will 
repudiate an admitted obligation, but that Congress 
may conclude that the obligation does not exist be- 
cause in such a matter it could not be imposed. From 
such a decision there would be no appeal. 

Registration of Treaties. The provision of Article 
XXIII, that no treaty shall be binding unless regis- 
tered, as provided in the article, presents little diff- 
culty. The parties may observe it, if they choose, by 
registering their treaties, and it may be assumed that 
they would observe it. If, however, a treaty were 
subsequently made without registration, it is difficult 
to see upon what ground it could be deemed to be in- 
valid as between the parties who entered into it. 

Mandatories. 1 shall not review the provisions as to 
mandatories. The plan has decided merit. It does not 
follow, however, that the United States should assume 
the obligation of a mandatory in the Eastern Hemi- 
sphere. Such an undertaking would present the most 
serious questions. It is clear that we ought not to be 
put in a position where we should be bound, even 
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morally, to accept such a designation. The right tore. 
fuse to be a mandatory should be distinctly reserved, 

Withdrawal. It should also be made clear that any 
member of the League may withdraw at its pleasure on 
a specified notice. 

Suggested Amendments. Aside from formal im. 
provements, I think the covenant should be amended 
as follows: 

1. By explicit provision as to the requirement of 
unanimity in decision. 

2. By suitable limitation as to the field of the 
League’s inquiries and action, so as to leave no doubt 
that the internal concerns of States, such as immigra- 
tion and tariff laws, are not embraced. 

3. By providing that no foreign power shall here- 
after acquire by conquest, purchase, or in any other 
way, any possession on the American continent or the 
islands adjacent thereto. 

4. By providing that the settlement of purely 
American questions shall be remitted primarily to the 
American nations, and that European nations shall 
not intervene unless requested to do so by the Ameri- 
can nations. 

5. By omitting the guaranty of Article X. 

6. By providing that no member of the League 
shall be constituted a mandatory without its consent, 
and that no European or Asiatic Power shall be constt- 
tuted a mandatory of any American people. 

7. By providing that any member of the League 
may withdraw at its pleasure on a specified notice. 
While this is being written, there are reports that 


amendments are being made. This is as it should be, 
and it may be hoped that the amendments will go far 
enough to meet serious objections. The important 
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changes that are desired are not prejudicial to a sound 
international order. Rather will they tend to make it 
practicable and lasting. We can readily arrange for 
desirable conferences without disadvantageous com- 
mitments. And it should be remembered that the 
great protection against war for a considerable period 
of years will be found not in any forms of words that 
may now be adopted, however desirable these may be, 
but in economic conditions which are an assurance 
that for a considerable time, at least, we shall not 
have a recurrence of world strife. The danger now 
lies not in the menace of force employed to further im- 
perial designs, but in the disorder due to the break-up 
and the removal of traditional restraints and the ten- 
dency to revolution within States. In making com- 
mitments, it should be remembered that while it is 
highly important that at this time we should do every- 
thing that is practicable to promote peace and to se- 
cure stable conditions, we should be cautious in 
making promises which are to be redeemed in un- 
known contingencies. 

We can give counsel and afford substantial assis- 
tance without imperiling our safety. We are not 
likely to ignore our duty to civilization because we 
seek to maintain the integrity of our own home. We 
went forth to fight for liberty, not because we had 
grown less ardent in the love of our own country, but 
because we were inspired by devotion to our own insti- 
tutions. It was not the red flag, but the Stars and 
Stripes, for which we fought. And if we lose that love 
of country which transcends all else and makes us 
willing to die to preserve our country, then shall we 
lose the capacity and the desire to aid in protecting 
the liberties of others. 
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THE PROPOSED CONVENTION FOR A 
LEAGUE OF NATIONS 


By E.inu Root 


Letter to the Chairman of the Republican 
National Committee, March 29, I919 


In reply to the following letter from Mr. Hays, 
Chairman of the Republican National Committee: 


Washington, D. C., March 24, 1919 









Hon. Elihu Root, 

New York, N. Y. 
Dear Senator Root: 

Americans are seeking earnestly for further light on the question 
of the so-called League of Nations. 

In the same spirit in which Republicans during the recent war 
measured their every act by how they could contribute most to ef- 
fective action, so now they are determined to meet this new phase of 
the war problem in that revived spirit of fervent Americanism which 
is the glorified result of our experience of fire and blood, moving with 
a full appreciation of this country’s duty as a responsible factor in 
the world of today and tomorrow and with the earnest determination 
to do all that can possibly be done toward the maintenance of peace 
without sacrificing our own supreme nationalism, the preservation of 
which in its integrity is the greatest safeguard for the future not only 
for the citizens of this country but for all peoples everywhere. 

With a seriousness commensurate with the magnitude and com- 
plexity of the problem, the people are seeking the fullest information 
and best judgment to enable them to reach a correct conclusion. | 
know that I express the feeling of great numbers of your fellow citi- 
zens when I say that they will be under real obligation to you if you 
will present your views upon this vital subject. 

Trusting you may see your way clear to meet this obvious demand, 
I am, with great respect, 

Sincerely yours, 
WIL- H. Hays, 
Chairman 
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New York, March 29, 1919 
Honorable Will H. Hays, Chairman, 
Republican National Committee, 
452 Fifth Avenue, 
New York City 
Dear Sir: 
| have received your letter of March 24 and I give 
you herewith at perhaps inordinate length my views 
regarding the proposed Convention for a League of 
Nations. 

I am sure that all of us earnestly desire that there 
shall be an effective international organization to pre- 
serve the peace of the world, and that our country 
shall do its full share toward the establishment and 
maintenance of such an organization. I do not see 
much real controversy about that among the American 
people, either between parties, or within parties, or 
otherwise. 

There is, however, a serious question whether the 
particular proposed agreement which is now under 
discussion by the Peace Conference in Paris under the 
title a “Constitution of a League of Nations” will 
accomplish that end in its present form, and whether 
it cannot be made more effective and free from objec- 
tion. A careful study of the paper under the urging 
of intense interest in the subject has led me to the con- 
clusion that a large part of its provisions will be of 
great value, but that it has very serious faults, which 
may lead to the ultimate failure of the whole scheme 
unless they are remedied, and some faults which 
unnecessarily and without any benefit whatever to 
the project tend to embarrass and hinder the United 
States in giving its full support to the scheme. 
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I think there should be several very important 
amendments to the agreement. 

This seems to be the general view. Mr. Taft, who 
joined the President in advocating the agreement, 
says it ought to be amended almost as strongly as his 
former Secretary of State, Senator Knox, says the same 
thing. When Mr. Lodge and Mr. Lowell had their 
great debate in Boston both said the agreement ought 
to be amended. 

A discussion of the merits and faults of the scheme 
with a view to amendment is now the regular order of 
business. It was to give an opportunity for such a 
discussion that the paper was reported to the Paris 
Conference and made public by the Committee that 
prepared it. 

At the time of the report, Lord Robert Cecil, who 
represented Great Britain in the Committee, said: ‘I 
rejoice very much that the course which has been 
taken this afternoon has been pursued. It seems to 
me a good omen for the great project in which we are 
engaged that before its final completion it should have 
been published to the world and laid before all its 
people for their service and for their criticism.” 

Signore Orlando, who represented Italy, said: “We 
all expect from the discussion and development of the 
present act a renewal of the whole world, but, as the 
present debate has for its object to bring the whole 
scheme before the public opinion of the world, I wish 
to bring to that debate my personal contribution.” 

M. Leon Bourgeois, who represented France in the 
Committee, said: “Lord Robert Cecil has said, ‘We 
now present to the Conference and to the world the 
result of our work;’ but we do not present it as some- 
thing that is final, but only as the result of an honest 
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effort to be dicussed and to be examined not only by 
this Conference, but the public opinion of the world.” 

At that very time M. Bourgeois suggested an 
amendment about which I shall say something pres- 
ently, and he went on to say: “The observations we 
have made on some points will, we hope, be of some 
value in the further discussions, since we are at the 
beginning of the examination of the whole plan.” 

These gentlemen represented all the great Allies by 
whose side we have been fighting in Europe, and it is 
plain that they expected and wished that the scheme 
which they had reported should be subjected to public 
discussion and criticism in their own countries and in 
ours. It is also plain that they saw no reason why the 
proposed agreement should be rushed through in such 
haste that there would not be an opportunity for pub- 
lic discussion and criticism and for communicating 
the results to the Conference. 

Under our Constitution it is the business of the 
Senate to take the lead in such a discussion, to com- 
pare the different opinions expressed in the several 
states, and to draft in proper form the amendments 
which the public judgment seems to call for. It is 
unfortunate that the Senate has not been permitted 
to perform that duty in this case. It seems to me that 
the Senate ought to have been convened for that pur- 
pose immediately after the 4th of March. In addition 
to the regular and extra sessions of Congress, the 
Senate has been convened separately in Special Ses- 
sion forty-two times since it was first organized, 
ordinarily to confirm a few appointments or pass on 
unimportant treaties—never for any reason more 
important than exists now. 
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There is a special reason why the Senate should 
consider this proposed agreement. Ordinarily, trea. 
ties are negotiated by ambassadors, ministers, or 
delegates, and their work is supervised and corrected 
if need be by the President and Secretary of State at 
Washington, who from their different point of view 
frequently see things the actual negotiators overlook, 
In this case, since the President himself is negotiating 
the Treaty in Paris, there is no one in Washington to 
supervise the negotiation, and there is no one with 
authority to give the negotiators the benefit of inde- 
pendent official judgment, unless the Senate is to 
perform that function. 

This situation throws upon the people of the coun- 
try the duty to answer the expectations of the Con- 
ference by studying and discussion and expressing 
their opinions on the various provisions of the proposed 
agreement, and to make their expressions of opinion 
heard the best way they can. 

The avowed object of the agreement is to prevent 
future wars. That is what interests us. We are not 
trying to get anything for ourselves from the Paris 
Conference. We are not asking any help from the 
other nations who are in the Conference, but we would 
like to do our part toward preventing future wars. 
How does the proposed scheme undertake to do that? 

To answer that question one must call to mind the 
conditions to which the scheme is to be applied. 

All the causes of war fall in two distinct classes. 

One class consists of controversies about rights 
under the law of nations and under treaties. Ina gen- 
eral way these are described as justiciable or judicial 
questions. They are similar to the questions between 
individuals which courts are all the time deciding. 
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They cover by far the greater number of questions 
upon which controversies between nations arise. 

For more than half a century the American Gov- 
ernment has been urging upon the world the settlement 
of all such questions by arbitration. Presidents Grant, 
Arthur, Harrison, Cleveland, McKinley, Roosevelt, 
and Taft strongly approved the establishment of a 
system of arbitration in their messages to Congress. 
Thirty years ago our Congress adopted a resolution 
requesting the President to invite negotiations with 
every other government “to the end that any differ- 
ences or disputes arising between the two governments 
which cannot be adjusted by diplomatic agency may 
be referred to arbitration and be peaceably adjusted 
by such means.” 

President McKinley in his first inaugural declared: 
“The adjustment of difficulties by judicial methods 
rather than force of arms has been recognized as the 
leading feature of our foreign policy throughout our 
entire national history.” 

We have illustrated the benefits of this method of 
settling disputes by the Alabama Arbitration in 1872, 
the Behring Sea Arbitration in 1893, the Alaska Boun- 
dary Tribunal in 1903, the North Atlantic Fisheries 
Arbitration in 1910. 

The two great International Conferences at the 
Hague in 1899 and in 1907 established a permanent 
Court of Arbitration, and rules of procedure. They 
also made great progress in agreeing upon and codi- 
fying the rules of International Law which this Court 
was to administer. 

There was a weakness in the system devised by the 
Hague Conference. It was that arbitration of these 
justiciable questions was not made obligatory, so that 
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no nation could bring another before the Court unless 
the defendant was willing to come, and there was no 
way to enforce a judgment. 

But the public opinion of the world grew. Nations 
began to make obligatory treaties of arbitration with 
one another. Hundreds of such treaties were made. 
The United States made some thirty such treaties 
with most of the principal countries in the world, 
agreeing absolutely to arbitrate questions arising 
under international law and upon the interpretation 
of treaties. A strong opinion arose in favor of estab- 
lishing an International Court composed of judges 
who would devote their entire time to the business of 
the Court. The Second Hague Conference adopted a 
plan for such a court, and while Mr. Knox was Secre- 
tary of State, he negotiated a treaty with the other 
great powers for its effective establishment. It be- 
came evident that the world was ready for obligatory 
arbitration of justiciable questions. 

After the Great War began, the American “League 
to Enforce Peace,” at the head of which are Mr. Taft 
and Mr. Lowell, made the first plank in its platform 
that “All justiciable questions arising between the 
signatory powers not settled by negotiation shall— 
subject to the limitation of treaties—be submitted to 
a judicial tribunal for hearing and judgment, etc., etc.” 

A similar group in Great Britain, of which Lord 
Bryce was a leading spirit, made the first plank in its 
platform the following: 

“The signatory Powers to agree to refer to the exist- 
ing Permanent Court of Arbitration at the Hague, or 
to the Court of Arbitral Justice proposed at the 
Second Hague Conference, if and when such Court 
shall be established, or to some other Arbitral Tri- 
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bunal, all disputes between them (including those 
affecting honor and vital interests) which are of a 
justiciable character, and which the Powers concerned 
have failed to settle by diplomatic methods.” 

And both of these groups proposed to provide for 
enforcing the judgments of the Court by economic 
pressure or by force. 

The other class of disputes which give rise to war 
consists of clashes between conflicting national poli- 
cies, as distinguished from claims of legal right. They 
do not depend upon questions of law or treaty, but 
upon one nation or ruler undertaking to do something 
that another nation or ruler wishes to prevent. Such 
questions are a part of international politics. They 
are similar to the questions as to which our courts say, 
“This is a political question, not a judicial question, 
and we have no concern withit.” The question 
whether Russia should help Servia when Austria inva- 
ded Servia in July, 1914, is an illustration. Our own 
Monroe Doctrine is another illustration. That is not 
an assertion of any legal right, but it is a declaration 
that certain acts will be regarded as dangerous to the 
peace and safety of the United States, and therefore 
unfriendly. 

Such questions are continually arising in Europe and 
the Near East, and the way in which the European 
countries have been in the habit of dealing with them 
has been to bring about a conference of the represen- 
tatives of the different nations to discuss the subject, 
and find some way of reconciling the differences, or of 
convincing the parties to the dispute that it would not 
be safe for them to break the peace. For example, in 
1905, when the German Emperor’s dramatic challenge 
of the policy of France as to Morocco had made war 
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seem probable, the Algeciras Conference was brought 
about largely by the influence of President Roosevelt, 
and that conference resulted in preventing war. In 
1912, when the Balkan wars had brought Europe 
apparently to the verge of universal war, the ambas- 
sadors of all the great Powers met in London, and the 
result of their conference was to avert war. So, in the 
last week of July, 1914, Sir Edward Grey tried to 
bring about another conference for the purpose of 
averting the Great War in which we have been en- 
gaged, but Germany refused to attend the conference; 
and she refused because she meant to bring on the war, 
and knew that if she attended a conference it would 
become practically impossible for her to do so. 

The weak point about this practice of International 
Conferences in times of danger was that they were left 
solely to the initiative of the individual nations; that 
nobody had a right to call a conference, and nobody 
was bound to attend one. 

The great and essential thing about the plan con- 
tained in this “Constitution for a League of Nations” 
is that it makes international conferences on political 
questions compulsory in times of danger; that it 
brings together such conferences upon the call of 
officers who represent all the powers, and makes it 
practically impossible for any nation to keep out of 
them. This effect is produced by the provisions of 
Article XV, relating to the submission of disputes to 
the Executive Council of the League or upon demand 
of either party to the body of delegates. Article XV 
is the central and controlling article of the agreement. 
Putting out of consideration for the moment Article 
X, which relates to a mutual guaranty of territory, 
Articles VIII and IX, which relate to the reduction of 
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armaments, and Article XIX, which relates to manda- 
tories, all the other important articles in the agreement 
are designed to make effective the conference of the 
Powers resulting from the submission of a dispute upon 
a question of policy under Article XV. Especially 
important among these ancillary articles is Article XI, 
which declares war or threat of war to be a matter of 
concern to the whole League, Article XII, which pro- 
hibits going to war without the submission of the 
dispute and without allowing time for its settlement, or 
contrary to a unanimous recommendation of the 
Executive Council or an award of arbitrators (if there 
shall have been an arbitration), and Article XVI, 
which provides for enforcing the provisions of Article 
XII by economic boycott, or, should the Powers 
choose to do so, by military force. I think these pro- 
visions are well devised, and should be regarded as free 
from any just objection, so far as they relate to the 
settlement of the political questions at which they are 
really aimed. The provisions which taken together 
accomplish this result are of the highest value. They 
are developed naturally from the international prac- 
tice of the past. They are a great step forward. They 
create an institution through which the public opinion 
of mankind, condemning unjust aggression and un- 
necessary war, may receive, effect, and exert its power 
for the preservation of peace, instead of being dissi- 
pated in fruitless protest or lamentation. The effect 
will be to make the sort of conference which Sir Ed- 
ward Grey tried in vain to get for the purpose of 
averting this Great War obligatory, inevitable, auto- 
matic. I think everybody ought to be in favor of that. 

I repeat that this scheme for the settlement of 
political questions such as brought about the present 
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war is of very great practical value, and it would bea 
sad thing if this opportunity for the establishment of 
such a safeguard against future wars should be lost, 

This plan of automatic conference, however, js 
accompanied by serious defects. 

The scheme practically abandons all effort to pro. 
mote or maintain anything like a system of interna. 
tional law, or a system of arbitration, or of judicial 
settlement, through which a nation can assert its legal 
rights in lieu of war. It is true that Article XII] 
mentions arbitration, and makes the parties agree 
that whenever a dispute arises “which they recognize 
to be suitable for submission to arbitration,” they will 
submit it to a court “agreed upon by the parties.’ 
That, however, is merely an agreement to arbitrate 
when the parties choose to arbitrate, and it is therefore 
no agreement at all. It puts the whole subject of 
arbitration back where it was twenty-five years ago. 
Instead of perfecting and putting teeth into the system 
of arbitration provided for by the Hague conventions, 
it throws those conventions upon the scrap heap. By 
covering the ground of arbitration and prescribing a 
new test of obligation, it apparently by virtue of the 
provisions of Article XXV abrogates all the two hun- 
dred treaties of arbitration by which the nations of the 
world have bound themselves with each other to sub- 
mit to arbitration all questions arising under interna- 
tional law, or upon the interpretation of treaties. 

It is to be observed that neither the Executive 
Council nor the body of delegates to whom disputes 
are to be submitted under Article XV of the agreement, 
is in any sense whatever a judicial body or an arbitral 
body. Its function is not to decide upon anybody's 
right. It is to investigate, to consider, and to make 
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recommendations. It is bound to recommend what it 
deems to be expedient at the time. It is the states 
which act, and not the individuals. The honorable 
obligation of each member is a political obligation as 
the representative of a state. This is a method very 
admirable for dealing with political questions; but it 
is wholly unsuited to the determination of questions 
of right under the law of nations. It is true also that 
Article XIV mentions a Court of International Justice, 
and provides that the Executive Council should for- 
mulate plans for such a court, and that this court shall 
when established be competent to determine matters 
which the parties recognize as suitable for submission 
toit. There is no agreement or direction that such a 
court shall be established or that any questions shall 
be submitted to it. 

International law is not mentioned at all, except in 
the preamble, no method is provided, and no purpose 
is expressed to insist upon obedience to law to develop 
the law, to press forward agreement upon its rules and 
recognition of its obligations. All questions of right 
are relegated to the investigation and recommendation 
of a political body to be determined as matters of 
expediency. 

I confess I cannot see the judgment of three genera- 
tions of the wisest and best of American statesmen 
concurred in by the wisest and the best of all our Allies 
thus held for naught. I believe with them that—neces- 
sary as may be the settlement of political questions 
upon grounds of expediency—it is also necessary to 
insist upon rules of international conduct founded 
upon principles, and that the true method by which 
public right shall be established to control the affairs 
of nations is by the development of law, and the 
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enforcement of law, according to the judgments of 
impartial tribunals. I should have little confidence jp 
the growth or permanence of an international organi. 
zation which applied no test to the conduct of nations 
except the expediency of the moment. 

The first change which I should make in this agree. 
ment, accordingly, would be to give effectiveness to the 
judicial settlement of international disputes upon 
questions of right—upon justiciable or judicial ques. 
tions—by making the arbitration of such questions 
obligatory under the system established by the Hague 
Conference, or before the proposed Court of Arbitral 
Justice, or, if the parties prefer in any particular case, 
before some specially constituted tribunal; putting 
the whole world upon the same footing in that respect 
that has been created between the United States and 
practically every nation now represented in Paris, by 
means of the special treaties which we have made with 
them. The term “Justiciable Questions” should be 
carefully defined, so as to exclude all questions of 
policy, and to describe the same kind of questions the 
Supreme Court of the United States has been deciding 
for more than a century. 

When that is done, the reference to arbitration in 
Article XII will have some force and effect instead of 
being as it is now a mere idle form. 

The second change which I think should be made is 
to provide for a general conference followed by regular 
conferences at stated intervals to discuss, agree upon, 
and state in authentic form the rules of international 
law, so that the development of law may go on, and 
arbitral tribunals may have continually a more perfect 
system of rules of right conduct to apply in their 
decisions. 
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I send you herewith drafts of two suggested amend- 
ments designed to accomplish these results. 

The distinction between the treatment of questions 
of legal right and questions of policy which I have 
drawn above has an important bearing upon the atti- 
tude of the United States toward the settlement of 
disputes. 

So far the determination of justiciable questions 
arising under the law of nations or under treaties is 
concerned, we ought to be willing to stand on precisely 
the same footing with all other nations. We should be 
willing to submit our legal rights to judicial decision, 
and to abide by the decision. We have shown that 
we are willing to do that by the numerous treaties that 
we have made with the greater part of the world agree- 
ing to do that, and we should be willing to have the 
same thing provided for in this general agreement. 

With regard to questions of policy, however, some 
different considerations are apparent. 

In determining the extent of our participation in the 
political affairs of the Old World, we ought to be satis- 
fied that a sufficient affirmative reason exists for setting 
aside to that extent the long-established policy of the 
United States to keep the Old and the New World 
from becoming entangled in each other’s affairs and 
embroiled in each other’s quarrels. Just so far as such 
a reason exists, we ought to go, but no further. 

We have to start in the consideration of such a sub- 
ject with the words of Washington’s farewell address: 
“Europe has a set of primary interests which to us have 
none or a very remote relation. Hence, she must be 
engaged in frequent controversies, the causes of which 
are essentially foreign to our concerns. Hence, there- 
fore. it must be unwise in us to implicate ourselves by 
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artificial ties in the ordinary vicissitudes of her politics, 
or the ordinary combinations and collisions of her 
friendships or enmities.” And Jefferson’s advice to 
Monroe: “Our first and fundamental maxim should be 
never to entangle ourselves in the broils of Europe: 
our second never to suffer Europe to intermeddle with 
cis-Atlantic affairs.” 

Unquestionably, the Old and the New World have 
come into much more intimate relations since the time 
of Washington and Jefferson, and they have many 
more interests in common. Nevertheless, the basis of 
the expressions I have quoted remains in substance, 
The people of the United States have no direct interest 
in the distribution of territory in the Balkans or the 
control of Morocco, and the peoples of Europe have no 
direct interest in the questions between Chile and 
Peru, or between the United States and Colombia. 
Based upon this fact, the Monroe Doctrine has hith- 
erto kept the Old World and the New in two separate 
fireproof compartments, so that a conflagration in one 
did not extend to the other. There never was a time 
when the wisdom of the Monroe Doctrine for the 
preservation of peace and safety of the United States 
was more evident than it is now. Some facile writers 
of late have pronounced the Doctrine obsolete and 
useless, but I know of no experienced and resportsible 
American statesman who has ever taken that view, 
and I cannot help feeling that such a view results from 
insufficient acquaintance with the subject. 

There has, however, arisen in these days for the 
American people a powerful secondary interest in the 
affairs of Europe coming from the fact that war if 


Europe and the Near East threatens to involve the 
entire world, and the peaceable nations of Europe 
[ 86 ] 
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need outside help to put out the fire, and keep it from 
starting again. That help to preserve peace we ought 
to give, and that help we wish to give. In agreeing 
to give it, the following considerations should be 
observed. 

We are not asking, and do not need any help from 
the nations of the Old World for the preservation of 
peace in America, nor is any American nation asking 
for such help. The difficulties, the disturbing condi- 
tions, the dangers that threaten, are all in the affairs of 
Europe and the Near East. The real reason for 
creating a League of Nations is to deal with those 
difficulties and dangers—not with American affairs. 
It is, therefore, wholly unnecessary for the purpose of 
the League that purely American affairs should be 
included within the scope of the agreement. 

When we enter into the League of Nations, we do so 
not with any desire to interfere in the concerns of 
foreign nations, but because the peaceable nations of 
Europe ask us to put our power behind theirs to pre- 
serve peace in their part of the world. It is not 
reasonable, therefore, that such participation as we 
agree to in the activities of the League should be made 
the basis of an inference that we are trying to interfere 
in the Old World, and therefore should abandon our 
objection to having the Old World interfere in America. 

With reference to the most important American 
questions, Europe as a whole on one side and the 
United States on the other occupy positions which 
however friendly are nevertheless in opposition. It 
must be remembered that the League of Nations con- 
templates the membership not only of our present 
Allies but ultimately of all the nations of Europe. 
Now, the Monroe Doctrine was declared against those 
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nations of Europe. It was a warning to them not to 
trespass on American territory, and, admitting excep- 
tions and speaking only in the most general way, the 
nations of Europe are on one side of that question and 
the United States is on the other. To submit the 
policy of Monroe to a council composed chiefly of 
European powers is to surrender it. 

I will add—without taking up space to discuss it~ 
that I cannot escape the conclusion that to ratify this 
agreement as it now stands would itself be a surrender 
of the Monroe Doctrine, and that the agreement as it 
now stands gives to the United States no effective sub- 
stitute for the protection which the maintenance of 
that Doctrine affords. 

The same thing is true of immigration. The na- 
tions of Europe in general are nations from which emi- 
grants go. The United States is a nation to which 
immigrants come. Apart from Great Britain which 
would be bound to look after the similar interests of 
Canada and Australia, Europe and America are 
bound to look at questions of emigration and immi- 
gration from different points of view, and under the 
influence of different interests—friendly, indeed, but 
opposing. 

It hardly seems reasonable that under these circum- 
stances the United States should be penalized for 
complying with the request of its friends in Europe to 
join them in the preservation of peace primarily for 
their benefit, and not for ours, by giving up our right 
to self-protection, when that is wholly unnecessary to 
accomplish the object of the agreement. I think, 
therefore, that these purely American questions ought 
to be excepted from the jurisdiction of the Executive 
Council and body of delegates, and I have prepared 
[ 88 ] 
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and annexed hereto a third amendment in the form of 
a reservation, this being the method which was fol- 
lowed without any objection to accomplish the same 
purpose at the close of both the Hague conferences. 

The fourth point upon which I think there should 
be an amendment is Article X, which contains the 
undertaking “To respect and preserve as against 
external aggression the territorial integrity and exist- 
ing political independence of all members of the 
League.” 

Looking at this article as a part of a perpetual 
League for the Preservation of Peace, my first impres- 
sion was that the whole article ought to be stricken out. 
If perpetual, it would be an attempt to preserve for all 
time unchanged the distribution of power and territory 
made in accordance with the views and exigencies of 
the Allies in this present juncture of affairs. It would 
necessarily be futile. It would be what was attempted 
by the Peace of Westphalia at the close of the Thirty 
Years’ War, at the Congress of Vienna at the close of 
the Napoleonic Wars, by the Congress of Berlin in 
1878. It would not only be futile; it would be mis- 
chievous. Change and growth are the law of life, and 
no generation can impose its will in regard to the 
growth of nations and the distribution of power upon 
succeeding generations. 

I think, however, that this article must be consid- 
ered not merely with reference to the future, but with 
reference to the present situation in Europe. Indeed, 
this whole agreement ought to be considered in that 
double aspect. The belligerent power of Germany, 
Austria, Bulgaria, and Turkey has been destroyed; 
but that will not lead to future peace without a recon- 
struction of Eastern Europe and Western Asia. The 
[ 89] 
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vast territories of the Hohenzollerns, the Hapsburgs, 
and the Romanoffs have lost the rulers who formerly 
kept the population in order, and are filled with tur. 
bulent masses without stable government, unaccus- 
tomed to self-control and fighting among themselves 
like children of the dragon’s teeth. There can be no 
settled peace until these masses are reduced to order, 
Since the Bolsheviki have been allowed to consolidate 
the control which they established with German aid in 
Russia, the situation is that Great Britain, France, 
Italy, and Belgium, with a population of less than 
130,000,000, are confronted with the disorganized but 
vigorous and warlike population of Germany, German- 
Austria, Hungary, Bulgaria, Turkey, and Russia, 
amounting approximately to 280,000,000, fast return- 
ing to barbarism and the lawless violence of barbarous 
races. Order must be restored. The Allied nations in 
their council must determine the lines of reconstruc- 
tion. Their determinations must be enforced. They 
may make mistakes, doubtless they will; but there | 
must be decision, and decision must be enforced. 
Under these conditions, the United States cannot quit. | 
It must go on to the performance of its duty, and the | 
immediate aspect of Article X is an agreement todo | ? 
that. I think, therefore, that Article X should be 
amended, so that it shall hold a limited time, and 

thereafter any member may withdraw from it. I annex 

an amendment to that effect. 



















The fifth amendment which I think is needed is one 
suggested by M. Bourgeois in his speech at the Con- 
ference, which I have quoted above. It is to the pro- 
visions regarding the limitation of armaments. The 
success of those provisions is vital. If they are not 
effective, the whole effort to secure future peace goes 
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for nothing. The plan of this League is contained in 
Articles VIII and IX. They provide that there shall 
be a reduction of national armaments to the lowest 
point consistent with national safety, that the Execu- 
tive Council shal! formulate plans for a general agree- 
ment as to the amount of these reductions, and that 
when an agreement has been made by the powers the 
parties will not conceal from each other, but will give 
full and frank information regarding their industries 
capable of being adapted to warlike purposes, the scale 
of their armaments, and their military and naval pro- 
grams. Article IX provides for a permanent commis- 
sion to advise the League on the execution of these 
provisions. This full information is essential. Other- 
wise, one nation will suspect another of secret prep- 
aration, and will prepare to protect itself in the same 
way, so that the whole scheme of limitation will be 
destroyed. There would be some justification for this, 
because there are some nations of whom it would be 
idle to expect the truth on such a subject; their public 
officers would regard it as a duty to conceal and mis- 
lead. The only way to prevent that sort of thing is by 
giving the Permanent Commission power of inspection 
and verification. Every country should assent to this 
just as every trustee and treasurer is willing to have an 
independent audit of his accounts. 

I annex such an amendment. 

Enough has been said already to indicate that this 
Constitution of a League of Peace cannot be regarded 
as a final and conclusive instrument. It necessarily 
leaves much to be determined hereafter. We do not 
know yet what nations are to be the members of the 
League, what nations are to be represented in the 
Council, what the limitations of armaments, what the 
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regulations for the manufacture of munitions, or what 
the parties understand to be the scope of the provision 
for freedom of transit and equitable treatment for 
commerce. 

The provision of Article XIX (of which I fully 
approve) relating to mandatories to aid or take charge 
of administration in new states and old colonies 
necessarily leaves both the selection of the mandato- 
ries and the character of their powers and duties 
unsettled. All these uncertainties are not matters for 
criticism, but of necessity, arising from the situation, 
Still more important is the fact that no one knows 
when or upon what terms the Central and Eastern 
powers are to be admitted to the League. The whole 
agreement is at present necessarily tentative. It can- 
not really be a League of Peace in operation for a 
number of years to come. It is now and in the imme- 
diate future must be rather an alliance of approxi- 
mately one-half of the active world against or for the 
control of the other half. Under these circumstances 
it would be most unwise to attempt to give to this 
agreement finality, and make the specific obligations 
of its members irrevocable. There should be provision 
for its revision in a calmer atmosphere, and when the 
world is less subject to exciting and disturbing causes. 
In the meantime the agreement should not be deemed 
irrevocable. The last amendment which I annex is 
directed to that end. 

If the amendments which I have suggested are 
made, I think it will be the clear duty of the United 
States to enter into the agreement. 

In that case it would be the duty of Congress to 
establish by law the officers of representatives of the 
United States in the body of delegates and the Execu- 
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tive Council, just as the offices of ambassadors and 
ministers are already provided for by law, and the new 
offices would be filled by appointment of the President 
with the advice and consent of the Senate under 
Article III, Section 2, of the Constitution of the 
United States. 
Very truly yours, 
E.Linu Root 


The six amendments which Mr. Root suggests to the 
Constitution of the League of Nations, and to which he 
refers in his letter, are as follows: 


FIRST AMENDMENT 


Strike out Article XIII and insert the following: 


The high contracting powers agree to refer to the existing 
Permanent Court of Arbitration at the Hague, or to the Court 
of Arbitral Justice proposed at the Second Hague Conference 
when established, or to some other Arbitral Tribunal, all dis- 
putes between them (including those affecting honor and vital 
interests) which are of a justiciable character, and which the 
powers concerned have failed to settle by diplomatic methods. 
The powers so referring to arbitration agree to accept and give 
effect to the award of the Tribunal. 

Disputes of a justiciable character are defined as disputes 
as to the interpretation of a treaty, as to any question of 
international law, as to the existence of any fact which if 
established would constitute a breach of any international 
obligation, or as to the nature and extent of the reparation to 
be made for any such breach. 

Any question which may arise as to whether a dispute is of 
a justiciable character is to be referred for decision to the 
Court of Arbitral Justice when constituted, or, until it is con- 
stituted, to the existing Permanent Court of Arbitration at the 
Hague. 
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SECOND AMENDMENT 


Add to Article XIV the following paragraph: 

The Executive Council shall call a general conference of 
the Powers to meet not less than two years or more than five 
years after the signing of this convention for the purpose of 
reviewing the condition of international law, and of agreeing 
upon and stating in authoritative form the principles and rules 
thereof. 

Thereafter regular conferences for that purpose shall be 


called and held at stated times. 


THIRD AMENDMENT 


Immediately before the signature of the American 
delegates, insert the following reservation: 

Inasmuch as in becoming a member of the League the 
United States of America is moved by no interest or wish to 
intrude upon or interfere with the political policy or internal 
administration of any foreign state, and by no existing or 
anticipated dangers in the affairs of the American continents, 
but accedes to the wish of the European states that it shall 
join its power to theirs for the preservation of general peace, 
the representatives of the United States of America sign this 
convention with the understanding that nothing therein con- 
tained shall be construed to imply a relinquishment by the 
United States of America of its traditional attitude toward 
purely American questions, or to require the submission of its 
policy regarding such questions (including therein the admis- 
sion of immigrants), to the decision or recommendation of 
other powers. 

FOURTH AMENDMENT 


Add to Article X the following: 

After the expiration of five years from the signing of this 
convention any party may terminate its obligation under this 
Article by giving one year’s notice in writing to the Secretary 
General of the League. 
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FIFTH AMENDMENT 


Add to Article 1X the following: 

Such Commission shall have full power of inspection and 
verification personally and by authorized agents as to all 
armament, equipment, munitions, and industries referred to 
in Article VIII. 

SIXTH AMENDMENT 

Add to Article XIV the following: 

The Executive Council shall call a general conference of 
members of the League to meet not less than five or more 
than ten years after the signing of this convention for the 
revision thereof, and at that time, or at any time thereafter, 
upon one year’s notice, any member may withdraw from the 


League. 
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